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37—Photostats of Exhibit 7, marked by Mueller 
(CMe 8c La See OER nee A ec oon tas: 631 
@iaw cok zor te nibits ) <2 2 eee 1205 
38—Photograph in pickle room from front of 
Tamia orelid CTU Ca tiOil) 2) aaa 654 
(GrapE iclemce )i. 22:2... cee rege oe Pa 647 
@ineBook«ol Exhibits )<..222eememene 1206 
39—Photograph in pickle room from side of unit 
Gir didentification)) 2. yesc.... eaeeerennter -c..c. 654 
(Glia Evidence ) 20sec 647 


(line Book-of “Tiscliiloiicy eee memes ater oc -. 1207 


XViil. 


Pirated se ixipits : 


No. Page 
40—Photograph in pickle room showing spray 

head (For Identification)e-..=........... a 654 

(In Evidence) 22,23 ete 647 

(In Book of Exhibig) = 223). == 1208 
41—Photograph in sausage room from side of 

unit (For Identitesticn =.=... 654 

(la Evidence)... 647 

(In Book of Exhibits) ..2..2:.-...-2...:..-. eo 1202 
42—-Photograph in sausage room showing spray 

head (Hor Identification). 22............—— 654 

Cine Evidence) Uli eee 647 

(in Book of Exhibits) ..:...25.2..- 2 1210 
43A—Photostat of announcement dated July 10, 

1935, first page (For Identihcation ): a" 655 

(lit E Vid GNGe:)ieae ers on... 647 

(in Book of Exhibits )\......aeen a. 1211 
43B—Photostat of announcement dated July 10, 

1935, second page (For Identification).......... 655 

(hi Evid @1ee,) eee o.-c.c see 647 

(In Book of Exhibits\==:......2=.. a WALZ 
44 Photostat of telegram dated June 13, 1935 

(For Identification) 222 ee 665 

(in Evidence ):.22%. 2 eee 647 

(In. Book of Exhibits) 22 ee =... 1213 


45—Diagrammatic drawing (For Identification) 667 
(In. Evidence ) 2x22... eee tae ee 647 
(In Book of, Exhibits oes 1214 


X1x. 
Plaintiff’s Exhibits: 
No. Page 


Y-1—Copy of letter dated September 26, 1936, 
Electrical Products Consolidated to Fred L. 


seauillanoeti( ber midentiticati@nm ).-eree:-- 756 
(Tso ale) ee eee cee eee ee 961 
(Gite ooleot Evidence) ers ee ae. VAN) 


Y-2—Document headed “Electrical Products Con- 
solidated, Carrier Order Transmittal,’ dated 
September 28, 1936 (For Identification)...... 757 


(Css VERE 1s (Gis \a8 eae aes en eee eRe atin eee 961 

(Gigs ook on EEX nit) ) eee: eee eee cee... 1219 
Y-3—Document headed “Order,” dated September 

Cet son (Mor Wdeniiication \ i222 ...c2..--..ce-.2-2- Fen 

MGIC clei) es eee as 962 

(lie) Biovail Tepe 012) Vile) ts) ye eee eee ae 1220 


Y-4—$850.00 check, dated September 28, 1936, 
payable to Electrical Products Consolidated 


(Gisiay ema lel empilin Cabin ) 2. s..22-.--<.-20,.2e eee es 761 
(liek TEL VSG CSS YESS ee eo 854 
Gite eakero tt scltibits ) ....0c/.- eens 1226 
Y-5-—Check, dated November 14, 1936, to Judd 
Gowen on identihcation ): 2 seaeu=senmere 763 
GIMGE VIGENCE) .....:---00.22 854 
GingBeok of Exhibits): 22sec 1226 
Y-6—Check, dated November 14, 1936, to Bir- 
kenwald (Hor Identiication) === 763 
Gli vidence) ccc.c2. 5.25 eee 8.2. 854 


(G@inueook of EH xhibite) een 1226 


XX. 


Plaintiff’s Exhibits: 
No. Page 
Y-7—-Check, dated October 2, 1936, to Eureka 
Fiber Co. (For Identification) __....... == 763 
(In Evidence) 2232-2 854 
(In Book of Exhibits );22............— 1228 


Y-8—Check, dated October 2, 1936, to Lafayette 
Hardware & Lumber Co. (For Identifica- 


HOM) 0 puch ee 763 
Clic Eidence@) 222.3 2.2 ce 854 
(In Book of Exhibits)... .— 1228 
Y-9—Check, dated October 2, 1936, to F. J. Leon- 
andor Idemtitiealici jee 703 
(inp Evidence) <2:...224.2s ee 854 
(In Book of Exhibits)... ——— 1228 


Y-10—Drawing headed “Yamhill, Oregon Locker 
Plant of Trullinger & Eustice” (not offered) 


Y-11—Drawing headed “Fig. I.” (not offered)........ 


Y-12—Drawing headed “Fig. 2 and Fig. 3” (not 
offered ) 


Y-13—Document headed “Invoice, Electrical Prod- 
ucts Consolidated,’ dated December 14, 1936 


(Bonmidentincation hs. 787 
Y-14-—Photograph showing valve (For Identifica- 
HOM)! 20) Acne ee 787 
Clagiividence)> e222... ee 854 
(in@Bocok of Exhibits) eee Zo 
Y-15—Photograph showing valve (For Identifica- 
HON) oe oe 789 
(Inti vidence) “feet eee... 854 


(in Book of Eschibits ieee =: eeener eee 1232 


XX1. 


Plaintiit $ Hextibits : 


No. Page 
Y-16—Photograph showing marks on wall left by 
insulated wall (For Identification)................ 790 
BiG ol etn ce. ire. 22 Per eae ee, cco cdd 854 
Gin Boekot EM xctiDits)) 2.422.220 e2ec.e--ceeegescescee WAR) 
Y-17—Photograph showing hole in diffuser unit 
(Gio mel cenienticatiOn | acres ene oases: 7s): 
(ISEY USAGI SES eR a leer ae 854 
(GRO Olgoa I MDIES )e2 eee ee eee 1234 
Y-18—Photograph showing turkey (For Identifica- 
LOSE.) Reape ees ere Oe nen eee EIS 
(CTSBY JEN ANGTOUUC ES cee ce eerie nee wee oo ee 854 
(Gieweook Of videnCe yc. 2 ise cncaces ess 1235 
Y-19—Trullinger’s ledger (particularly at page 
WGA) (CeCe iictern Gvereeh io) el | aeeeenenenere seme 818 
(UE DEGIS OCS eee es a eee 854 
(Glin oka E <isits )).-......2....... cee tee ce 1236 
Y-20—Eustice’s locker ledger (In Evidence)............ 854 
(Glin wolera mebiclii its )..-.¢.2cice cette eee 1237 
Y-21--Valve (For Identification ).....-...2::-..0ee 717 
(GineE denice Jee. .s....:....0. 854 
Y-22—Drawing headed “Northwestern Refrigera- 
mommec «(hor Identification) 7a. 
(Geb vidence): gi: 854 
(G@iareBook ot Exhibits) === 1238 


PE DEB 0 gE oc coger eos ee 


XXil. 


Piatt 6 Exhibits : 


No. Page 

Y-24—Photostatic copy of sketch (For Identifica- 
tion) «ied. er 743 
(in Evidence) i202 ee 854 
(In Book of Exhibits 2... 1239 


Y-25—Printed folder captioned “Controlled Cool- 
ing With Carrier Cold Diffusers’ (For 


Identiicatton) .. 2 ee 873 
(In Evident) 22:22:32.2... 2..—— oly 
Y-26—Registration card dated October 7, 1937 (not 
OMeTCd) Ait eee 
Y-27—Registration card dated October 7, 1937 
(in Evidence) 222... 2. 948 
(in Book of Exhibits)... —— 1240 
Y-28—Hulse’s drawing of Yamhill installation 
(For identincation (2...) —— 939 
Clin ivid ence) 2:01 een 944 
(Int Bocksor Exhibits) 2222)... ——— 1241 


100—Title page and pages 592 and 594 of Kent’s 
Mechanical Engineers Handbook (For Iden- 


tiNCAlION,) 0 eee eee 96 
101—Book of Prior Patents relied upon (In Evi- 

GENCe,) *. gests .ciree ee, were eee eee ee 294 

Cn@Book of ixhibits p=. 1243 


102—Pages 181 and 182 of a publication entitled 
“The Care of a [louse. Siy) 1) MG 
published in 1903 (In Evidence)............0..2.. 294 


(In Book of Iexinibits):2. == 1295 


Sex: 
Piainait s Exhibits: 
No. : Page 


103—Copy of York’s purchase Order No. 27646 
to Refrigeration Engineering, Inc., dated 


620-09 | (Moreldentitication ):ic-0.22-...2---.---2- 981 
UU det Ce) es ca ee rte a Smt co ni O93 
GB cokgor Eexhibitsie ee ce): 1298 
104—Photograph of Lock Plant—Sharp freezer 
Leoni Con sidentincation) imme 2:2 -....... 993 
(CTR TAG GIGS oe oaenmenircener corr ers eee eee 996 
(Glamis ool. Of “Prginibits ) <<: eeePeee es eco. c2 ech... 1299 


105—Photograph of Fish Storage No. 8, Juneau 
Cold Storage Co., Juneau, Alaska (For Iden- 


(EC 9 GI OF.) \ sae eee ene een 994 
(Cli LANG SaTe.S ) Ey vison eee eee 996 
Ginmiscolsot EMxciibits) 2.298. cc ee east 1300 
106—Two sheets from the York price book, dated 
MaveZz0lOs5e( her Identification)... 997 
(Tse) ELAS CS) Ae ee ee ee creer re 08) 
inmibooleot Eschibits ).....2.1.2..-5 nee 1301 


107—Five sheets showing rating in tons of refrig- 
eration at various temperatures of air enter- 
ing the conditioner (For Identification )........ 1006 


Gia Book oi Exhibits)... 1303 
108—Drawing No. 152895 of Standard Assembly 


of FB-1400-D5 Unit Aid Conditioner for 
Brine or Ammonia (For Identification)........ 1014 


(ines viderice ) 1.2.55: eee .. 1040 
(@ieook of Ee shilits) emt... SIS 


xxv 
Piamtin s Exhibits: 
No. Pace 


109—Drawing No. 153407 of Standard Brine De- 
frosting Headers for FB-1400-D5 Unit Air 


Conditioner (Mor Identieation )/ === 1014 
Cin Evidence) 2.2... ee. 1040 
(In Book of Exhibits).22...............———— 1314 


110—Drawing No. 153423 of Standard Brine De- 
frosting Pan for FB-1400-D5 Air Condi- 


tonme Uint (Mor Identincation )-- ea 1014 
Cin Evidence) 2.2... 2...) — 1040 
(In Book of Exhibits)... Pols 


111—Part of the Standard York Corporation con- 
tract which is used on all jobs (For Identifi- 


Cation) 2.222 1038 
Cin Evidence )ia:.2.212 1048 
(In Book of Exhibits) ............2.2.... an Vly 
112—Copy of the file history of the McAdam 
patent Nor 2,219/393 (in Byidetice) 2a 1048 
(Int Book of Exhibits e223)... 1324 
113—Book of Patents cited in McAdam file wrap- 
per (in. Evidence) 33... 2.4. 1048 
(in Book of Exhibits)-22......2.. 1441 


114—Photostatic copy of the Notice of Infringe- 
ment received by York Corporation from 
Mr. Lyon, dated January 5, 1944 (In Evi- 
dence)! tcc. ieee a ee 1053 


NAMES AND ADDRESSES OF ATTORNEYS: 


For Appellant and Cross-Appellee: 
LYON & LYON 
LE Wis bh. LYON 


811 West Seventh Street 
Los Angeles 14, Calif. 


For Appellee and Cross-Appellant : 
MESERVE, MUMPER & HUGHES and 
H. CALVIN WHITE 
Suite 615, 555 South Flower Street 
ecw neces 13, Calis: 
ALEXANDER C. NEAVE of 
FISH, RICHARDSON & NEAVE 


20 Exchange Place 
INewaverk 5, N. Y.,.cf Counselyi ie 


*Page number appearing at foot of Certified Transcript. 


2 Refrigeration Engineering, Inc., etc. 


Jn the District Court of the United Stares 
Southern District of California 


Central Division 
Civil No. 4166-PH 
YORK CORPORATION, 


Plaintiff, 
VS. 
REFRIGERATION ENGINEERING, INC.,, 
Defendant. 


AMENDED BILL OF COMPLAINT FOR BEG 
LARATORY JUDGMENT ON U. Ss. Pavia 
IN@a 2.2 loos 


I, 
Plaintiff is a Delaware corporation having its principal 


place of business at York, Pennsylvania. 


TT. 
Defendant is a California corporation having its prin- 


cipal place of business at Los Angeles, California. 


Te 
This suit arises out of an actual controversy between 
the parties; jurisdiction is conferred upon this Court by 
the Declaratory Judgment Statute, 274d of the Judicial 
Code (28 U.%. C. A. $400), and by the Patent eile. 
of the United States. 


IN 
Plaintiff has been for many years and is now engaged 


in the manufacture and sale of refrigerating equipment. 


vs. York Corporation, a Corporation 3 


Ve 


Defendant has asserted and continues to assert owner- 
ship of and the right to sue for infringement of United 
States Letters Patent No. 2,219,393, issued October 29, 
1940, on an application filed September 19, 1938. Profert 
is made of a copy of said patent. 


VI. 


Plaintiff has been notified, in writing, by defendant’s 
attorneys that plaintiff's manufacture and sale of re- 
frigerating units constitute infringements of said United 
States Patent No. 2,219,393, and that defendant intends 
“to hold all parties strictly accountable for the infringe- 
ment” thereof. 


VII. 


By reason of such acts and notifications by defendant, 
plaintiff has been and is being inequitably handicapped 
and harassed in the conduct of its said business. 


VITIl. 

Plaintiff, upon information and belief, avers that said 
patent No. 2,219,393 is invalid and void because the ap- 
plicant therefor was not the original and first inventor 
of the alleged invention described and claimed therein, 
but the same, in all its material and substantial parts, 
was invented, known to and used by others in this country 
before his alleged invention or discovery thereof; was 
patented and described in printed publications in this and 
foreign countries before his alleged invention or dis- 
covery thereof, or more than two years prior to his appli- 
cation for patent; and was in public use and on sale in 
this country for more than two years prior to his said 
application. 
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(a) The patents and printed publications above re- 


ferred to, in so far as they have at present been ascer- 


tained, are as follows: 


aientee No. 

Newman 389,098 
Brassert 958,471 
Wittenmeier 988,613 
Gayley OCZ 576 
Payne 1,045,433 
Jauvert 1,496,676 
Wenzel 2,097,851 
Jensen Fr.800,640 


Issue Date 


Sept. 4, 1888 
May 17,1910 
Apr. 4, 1911 
Seppe ein 


Nove2on 1912 
ines, WSs: 
Gig 2 Seve 
July Sa y19s6 


Appln. Filed 


Nov. 


Dec. 
Oct. 


Jan. 


Aug 
Mar 


Apr. 
Apr. 


5, 1887 

9, 1908 

26, 1910 
14, 1909 
[3] 

. 7a 
. 31, 1924 
22, 1935 
12, 1935 


Ice and Refrigeration, October, 1907, pages 126-130, 
article prepared by Ice and Refrigeration entitled 
“Cooling Public Rooms in a Chicago Hotel”. 


Ice and Refrigeration, October, 1910, pages 147-151, 
article prepared especially for Ice and Refrigeration 
entitled “Refriegation in the Blackstone Hotel’. 


(b) The instances of prior invention, prior knowledge 


and use by others, and prior public use and sale, above 


referred to, in so far as they have at present been ascer- 


tained, are as follows: 


(1) The patentees of the patents above set forth in 
(a), and their respective assignees, licensees and 
customers, at their respective places of business in 


the United States. 
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(2) Polar Ice & Fuel Co., Indianapolis, Indiana. 
(3) Hayes Brothers, Inc., 236 West Vermont Street, 


Indianapolis, Indiana. 


(4) Charles E. Martin, 921 College Avenue, In- 


dianapolis, Indiana. 
(5) Illinois Steel Co., South Chicago, Illinois. 
(6) Carnegie Steel Company, Etna, Pennsylvania. 
(7) Northwestern Iron Company, Mayville, Wisconsin. 
(8) Swift & Company, Elmira, New York. 
(9) Trullinger & Eustice Company, Yamhill, Oregon. 


Plaintiff further avers that there may be other in- 
stances of prior patenting, publication, invention, knowl- 
edge and use as yet unknown to plaintiff, of which, when 
ascertained, plaintiff begs leave to advise the Court by 


amendment of this complaint. [4] 


Wherefore, plaintiff prays: 


(a) That a summons issue directed to the defendant 
commanding it to appear herein and answer the allega- 
tions contained in the foregoing complaint and to abide 
by and perform such orders and decrees as this Court 


may make in the premises; 


(b) That this Court enter a declaratory decree or 
judgment, adjudging that said United States Letters 
Patent No. 2,219,393 is invalid and void. 


(c) That an injunction issue perpetually enjoining the 


defendant, its officers, agents and employees, or any of 
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them, or anyone in privity with them, or any of them, 

from bringing or prosecuting, or threatening to bring or 

prosecute, any civil action charging infringement of said 

Letters Patent No. 2,219,393 against plaintiff, its agents, 

subsidiaries, vendees or others in privity with it or them; 
(d) That this cause be expedited in every way con- 


sistent with equity and justice; 
(e) That defendant be decreed to pay the costs and 
disbursements of this suit; and 
(f) That the Court grant such other and further relief 
as shall be just. 
VOKK CORE OR ATION 


By MESERVE, MUMPER & HUGHES and 
lal, (C/E AON mite, 


By Shirley E. Meserve 
Its Attorneys 


Of Counsel: 


ALEXANDER C. NEAVE of 
FISH, RICHARDSON & NEAVE 
20 Exchange Place, New York 5, N. Y. 


Received a copy of the within amended complaint this 
6th day of March, 1945. Lyon & Lyon and Lewis E. 
Lyon, by Lewis E. Lyon, Attorneys for Defendant. 


[Endorsed]: Filed Mar. 7, 1945. [5] 
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[Title of District Court and Cause] 


ANSWER AND CROSS-COMPLAINT OF DE- 
FENDANT, REFRIGERATION ENGINEER- 
ING, INC. 


Comes now the defendant, Refrigeration Engineering, 
Inc., and answering the complaint herein and complain- 
ing of plaintiff, and for cause of action for infringe- 
ment of United States Letters Patent No. 2,219,393, 


states and alleges: 


I, 
Defendant admits the allegations of paragraphs I, IJ, 
III, IV, V and VI of the complaint herein. 


TI. 

Defendant denies the allegation of paragraph VII and 
denies that by reason of any act or acts or notifications 
by defendant that plaintiff has been and is being in- 
equitably handicapped and harassed in the conduct of its 


business. [6] 


III. 
Defendant denies each and every of the allegations of 


paragraph VIII of the complaint herein. 


Wherefore, defendant, Refrigeration Engineering, Inc., 
denies that plaintiff is entitled to the relief prayed for in 
its Amended Bill of Complaint for Declaratory Judg- 
ment and prays that the same be dismissed with defend- 
ant’s costs in this case sustained and for such other and 


further relief as to the Court may seem just. 
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CROSS-COMPLAINT FOR INFRINGEMENT OF 
LETTERS PAGTEN i Ney 21938. 


(a) Comes now defendant and cross-complainant, Re- 
frigeration Engineering, Inc., and for cause of action 


against plaintiff cross-defendant, alleges: 


(b) That defendant cross-complainant is a California 
corporation having its principal place of business in Los 
Angeles, California, within the Southern District of 


California, Central Division. 


(c) That plaintiff cross-defendant is a Delaware cor- 
poration having its principal place of business at York, 


Pennsylvania. 


(d) That the jurisdiction of this Court as to this cause 
of action arises under the Patent Laws of the United 
States because of the infringement of United States Let- 
ters Patent No. 2,219,393 by plaintiff cross-defendant, 
and which infringement was carried out by plaintiff cross- 
defendant within the Southern District of California, 


Central Division, and elsewhere in the United States. 


(e) That on October 29, 1940, United States Letters 
Patent No. 2,219,393 were duly and legally issued to 
defendant cross-complainant for an invention for De- 
frosting Device, [7] and since that date defendant cross- 
complainant has been, and still is, the owner of those 
ietters Eatent 

(f) Plaintiff cross-defendant has for a long time past 
been, and still is, infringing those Letters Patent by mak- 


ing, selling and using defrosting devices embodying the 
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patented invention and will continue to do so unless en- 


joined by this Court. 


g) Defendant cross-complainant has placed the re- 
quired statutory notice on all defrosting devices manu- 
factured and sold by it under said Letters Patent and 
has given written notice to plaintiff cross-defendant of 


its said infringement. 


Wherefore defendant cross-complainant demands a 
preliminary and final injunction against further infringe- 
ment by plaintiff cross-defendant, or those controlled by 
plaintiff cross-defendant, and an accounting for the 
profits, damages and assessment costs against plaintiff 


cross-defendant. 
LYON & LYON 
By Lewis E. Lyon 


811 West Seventh St. 
Los Angeles 14, California 


Attorneys for Defendant, Cross-Complainant, 
Refrigeration Engineering, Inc. 


Received copy of the within document this 12 day of 
July, 1945. Meserve, Mumper & Hughes, by Bertoe 
Dietrich, Attorneys. 


[Endorsed]: Filed Jul. 12, 1945. [8] 
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[Title of District Court and Cause] 


ANSWER 10 CROSS-COMPLAINS 


Comes now plaintiff and cross-defendant, York Cor- 
poration, by and through its attorneys of record, and in 
answer to the cross-complaint on file herein, adinits, denies 
and alleges as follows: 


I. 
Admits the allegations set forth in paragraph (b) of 
the cross-complaint. 


II. 


Admits the allegations alleged and set forth in para- 
graph (c) of said cross-complaint. 


ie 


Denies each, all and every of the allegations alleged 
and set forth in paragraph (d) of said cross-complaint, 
except that plaintiff and cross-defendant admits that the 
cause or causes of action in the entitled proceeding arise 
under the Patent Laws of the United States. [9] 


IV. 

Plaintiff and cross-defendant denies each, all and every 
of the allegations contained in paragraph (e) of the cross- 
complaint on file herein, and in further answer thereto, re- 
alleges all of the allegations of paragraph VIII of the 
amended complaint on file herein. 


We 
Denies each, all and every of the allegations alleged 
and set forth in paragraph (f) of the cross-complaint. 
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VI. 


Plaintiff and cross-defendant admits having received 
written notice from defendant and cross-complainant of 
alleged infringements of the patent in suit. Plaintiff and 
cross-defendant is without knowledge or information suf- 
ficient to form a belief as to the truth of the allegations 
of cross-complainant as set forth in paragraph (g) of 
said cross-complaint other than the giving of notice, and 
on said grounds denies each, all and every of the allega- 
tions in said paragraph contained. 


Wherefore, plaintiff and cross-defendant prays that the 
cross-complaint be dismissed with costs to it, and that 
the court grant such other and further relief as may be 
just and proper. 


MESERVE, MUMPER & HUGHES and 
H. CALVIN WHITE 
By Shirley E. Meserve 
Attorneys for Plaintiff and Cross-Defendant 
York Corporation 
Of Counsel: 


ED eS DER Co NEAVE of 
FISH, RICHARDSON & NEAVE 


20 Exchange Place, New York 5, N. Y. 


Received a copy of the within answer to cross-com- 
plaint this 14th day of August, 1945. Lyon & Lyon, 
Frederick S. Lyon, Attorneys for Defendant and Cross- 


Complainant. 


[Endorsed]: Filed Aug. 14, 1945. [10] 
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[Title of District Court and Cause | 


OPINION 


Oral Opinion of District Court Judge Peirson M. Hall 
Delivered September 27, 1946 (Reporter’s Transcript 
of Proceedings, p. 1518, Lines 9-21) 


The Court: From the evidence, and from the law, as 
I understand it, 1 think that claim 1 is void, andi 
4.5, 6, 7, 8, 9, 10, 11, 12, and 14. 1 think 135ieea 
only claim which has the entire combination for con- 
stantly maintaining temperatures in a room below the 
freezing point of water, and is valid, and that will be 


the judgment of the court. 


As to infringement, I think that I will have to hold that 
the patent was infringed by the plaintiffs, because if you 
are correct in your contention concerning infringement, 
then no claim of the patent would be valid, and I have 
held claim 13 valid, because it is the only claim which 
describes all of the elements of the combination. For 
that reason I will hold that the patent has been in- 
fringed. [11] 
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[Title of District Court and Cause] 


FINDINGS OF FACT AND CONCLUSIONS OF 
LAW 


At the conclusion of the trial on September 27, 1946, 
during and at the conclusion of the oral arguments pre- 
sented, the Court having expressed its conclusion and 
opinion, the same by reference, together with and sup- 
plemented by the following Findings of Fact and Con- 
clusions of Law. are hereby adopted by the Court as its 
findings of fact and conclusions of law pursuant to Rule 
22 0f the Rules of Civil Procedure: 


FINDINGS OF FACT 


1. Plaintiff, York Corporation, is a Delaware corpo- 
ration having a place of business at York, Pennsylvania, 
and filed its complaint for declaratory judgment in this 
cause of action January 8, 1945. [12] 


Zemevetcndant, Ikéirigeration Engines, Ine, is 2 
California corporation having its place of business at Los 
Angeles, California, and is the owner of all right, title 
and interest in and to United States Letters Patent 
No. 2,219,393. 


3. An actual controversy existed between plaintiff 
and defendant with respect to the validity of United 
States Letters Patent No. 2,219,393 and as to the in- 
fringement of said Letters Patent by plaintiff by virtue 
of plaintiff's manufacture and sale of the defrosting de- 
vice exemplified by the stipulation, Defendant’s Exhibit 
CC and the structure as therein identified as “Unit sold 
to private concerns” and the drawings thereto attached 
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and made a part of such stipulation and illustrating the 
said unit. 


4. That thereafter, to wit, on June 12, 1945, defend- 
ant, Refrigeration Engineering, Inc., filed its answer and 
cross-complaint for infringement of said Letters Patent 
No. 2,219,393, asserting infringement of said Letters 
Patent by plaintiff, York Corporation, by virtue of the 
manufacture and sale of said ‘Unit sold to private con- 
cerns” as exemplified, described and illustrated in the 
Said simulations Denendant ol xiipitme © 


5. That thereafter plaintiff filed its answer to said 
cross-complaint denying infringement of said Letters 
Patent and asserting invalidity of the said Letters Patent 
Nim 2.210303: 


6. That the patent in suit is predicated upon the dis- 
covery of a device for the defrosting of refrigerating 
coils within a refrigerated space maintained at tempera- 
tures below the freezing point of water wherein the means 
for delivery of the water to and the means for withdrawal 
of the water from the refrigerating space are self-drain- 
ing so that the water may be periodically sprayed over 
the refrigerating coils to remove the accumulated frost 
therefrom utilizing the specific heat of the water to melt 
the frost and removing the water from the re- [13] 
frigerated space through the said self-draining means in 
such a manner as to avoid freezing of the water within 
the refrigerated space. 


7. The invention of the patent in suit solved a 
problem long existent in the refrigerating art by the 
utilization of water as a means for carrying the heat into 
the refrigerated space to melt the frost therein, and re- 
moving the frost and water from the refrigerated space, 
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providing a simple, inexpensive and efficient means of 
solving this problem. 


8. That the invention of the patent in suit utilized 
water at ordinary tap temperatures for defrosting in a 
manner which was believed by those skilled in the art 
to be impossible of performance. 


9. That upon introduction of the invention of the pat- 
ent in suit to the art, the engineers in the art did not be- 
lieve that the device of the McAdam patent in suit would 
function to defrost coils within a refrigerated space main- 
tained below the freezing point of water and it was 
necessary for defendant corporation to give guarantees 
of satisfaction in order to make installations of devices 
embodying the invention of the Letters Patent in suit. 


10. That the teachings of the published art and be- 
lief of the engineers in the art prior to the McAdam in- 
vention was that water could not be used for the defrost- 
ing of coils positioned within the refrigerated space main- 
tained at a temperature below the freezing point of water. 


11. That prior to the advent of the McAdam inven- 
tion of Letters Patent No. 2,219,393 the art had utilized 
as one method of defrosting a brine spray unit which 
required the maintenance of a brine solution made up of 
water and salt such as calcium or sodium chloride which 
was sprayed over coils in a [14] closed circulation sys- 
tem requiring the operator to maintain a specific con- 
centration of salt within the brine solution during de- 
frosting and a periodical addition of salt to the solution 
as the solution was diluted by the melting of frost from 
the coils. Such system was not self-draining and the 
purpose of the use of the salt was to avoid freezing of 
the solution containing the salt. 
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12. That upon introduction of the device of the Mc- 
Adam patent in suit, and only after proof of its opera- 
tion by actual demonstration, the art extensively adopted 
the system of water defrost of the McAdam patent. 


13. That the system of water defrost of the McAdam 
patent in suit superseded other devices for defrosting, 
making it impossible for plaintiffs to locate a brine spray 
system to locate to the Court. 


14. Defendant has licensed a considerable number 
of concerns manufacturing and selling refrigeration 
equipment throughout the United States of America to 
utilize the invention of the patent in suit. 


15. That during the Second World War the differ- 
ent branches of military services specified, with no alter- 
nate, this system of water defrost in the manufacture 
and sale of below freezing refrigeration for use by the 
Armed Forces, which is admittedly the most satisfactory 
means which could have been utilized by the Armed 
Services. 


16. That the invention of the McAdam Patent No. 
2,219,393 has had wide commercial success after over- 
coming the initial resistance of the refrigeration engineers 
and that said commercial success has not in any way been 
due to advertising by defendant. 


17. The prior art does not disclose any knowledge of 
the use of a system of defrosting utilizing water within 
a [15] refrigerated space maintained below the freezing 
point of water but, on the contrary, the teaching of the 
prior art is that water could not be so used. 


18. That it required the exercise of inventive faculty 
to invent the combination as defined by Claim 13 of the 
Letters Patent No. 2,219,393. * 


vs. York Corporation, a Corporation 17, 


19. That the combination disclosed and defined in and 
by Claim 13 of Letters Patent No. 2,219,393 was novel 
and useful and that the said claim is not anticipated by 
anything existing in the prior art. 

20. That plaintiff has not sustained the burden of 
proof of establishing either prior manufacture, use, sale 
or knowledge of the invention of the McAdam patent in 
SiG, 


21. In the Gayley dry blast process, the subject of 
the depositions taken in Pittsburgh, Pennsylvania, and 
Chicago, Illinois, it is not established that the systems 
were self-draining, but on the contrary the pipes for 
spraying water over the coils were horizontally disposed 
as were the pipes leading into and from the chamber 
containing the said coils. 


22. In the Gayley dry blast process, it is not estab- 
lished that the temperatures within the chambers con- 
taining the coils were maintained below the freezing point 
of water, but, on the contrary, it is established that the 
temperatures within the chambers during the period of 
defrosting were above the freezing point of water. 


23. In the Gayley dry blast process, it is established 
that in order to avoid maintaining the chambers contain- 
ing the coils below freezing, refrigerant was withdrawn 
from the coils before defrosting and that the tempera- 
ture of the refrigerant so withdrawn was above the freez- 
ing point of water. [16] 


24. In the Gayley dry blast process it is established 
that the time required for defrosting the coils in the 
Gayley system was such as to permit the temperature of 
the space containing the refrigerating coils to rise above 
the freezing point of water. 
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25. In the Gayley dry blast process it is established 
that there is not provided a refrigerating coil positioned 
within a refrigerated space which is required to be main- 
tained below the freezing point of water. 


26. In the Gayley process during defrosting the re- 
frigerating coils were effectively isolated from the re- 
frigerating system by the closing of doors to prevent 
the circulation of air and this made certain that the 
temperature within the space containing the coils would 
rise above the freezing point of water. 


27. That the use of the Gayley process did not teach 
the refrigeration art that water could be utilized for de- 
frosting refrigerating coils positioned within a refrig- 
erated space maintained at temperatures below the freez- 
ing point of water. 


28. That the installation known as the “Polar Ice 
installation” and concerning which the depositions were 
taken in Indianapolis, Indiana, does not anticipate the 
Letters Patent in suit and does not disclose the invention 
thereof. 


29. That the installation, the subject matter of the 
depositions taken in Indianapolis and referred to as the 
“Polar Ice installation” was not so constructed as to pro- 
vide for self-draining of the water but, on the contrary, 
it was established that the pipes were so installed as to 
prevent self-draining. 


30. That the installation, the subject matter of the 
depositions taken in Indianapolis and referred to as the 
“Polar Ice installation” was not used, nor was it adapted 
for use, within a refrigerated space maintained below 
the freezing point of water. [17] 
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31. The installation, the subject matter of the depo- 
sitions taken in Indianapolis and referred to as the “Polar 
Ice installation” was discarded and abandoned and no 
other like system was ever installed or used by those in- 
terested in or instrumental in its construction and at- 
tempted use. 


32. The depositions taken at Indianapolis concerning 
the ‘Polar Ice installation’ do not establish prior in-— 
vention, manufacture, use or sale of a water defrosting 
system anticipating the invention of the McAdam patent 
in suit. 

33. The depositions taken at Elmira, New York, con- 
cerning the Swift & Company installation do not estab- 


lish prior manufacture, use, sale or knowledge of the 
invention of the McAdam Patent No. 2,219,393 in suit. 


34. The depositions taken at Elmira, New York, con- 
cerning the Swift & Company installation do not estab- 
lish the use of a system of water defrosting in a re- 
frigerated space maintained below the freezing point of 
water. 


35. The depositions taken at Elmira, New York, con- 
cerning the Swift & Company installation do not estab- 
lish that the system was self-draining but, on the con- 
trary, establish that the system as installed and used was . 
not self-draining. 


36. That the depositions taken at Elmira, New York, 
concerning the Swift & Company installation established 
that Swift & Company operated a below freezing storage 
room for holding meat at temperatures below the freez- 
ing point of water and that in connection with such in- 
stallation, Swift & Company did not use the system of 
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water defrosting as disclosed in the McAdam patent in 
suit, but utilized a different system of defrosting re- 
frigerating coils within the room which required remov- 
ing all frozen products from the room permitting tem- 
perature of the room to rise above the freezing point of 
water during defrosting. [18] 


37. In the depositions taken at Portland, Oregon, and 
concerning which installation the witness W. C. Hulse, 
testified before this Court, and referred to as the ““Yam- 
hill installation’, it is not established that said installa- 
tion was either made, used or sold, or that those taking 
part in the said installation or use had knowledge of the 
invention of the McAdam patent in suit, No. 2,219,393. 


38. It is established that the said ‘Yamhill installa- 
tion’’ was an abandoned experiment which was never re- 
peated, no like installation was ever made by those in- 
terested in this attempted use and did not teach the art 
the system of water defrost as set forth in the McAdam 
Patent No. 2,219,393. 


39. In conjunction with the refrigeration machinery 
installed at Yamhill, Oregon, several different methods of 
defrosting were attempted unsuccessfully and later aban- 
doned, with the result that the system now utilized at 
Yamhill, Oregon, was the older system of hot air defrost- 
ing requiring the blowing of air over the coils to melt the 
frost therefrom, which results in a rise in temperature 
of the refrigerated space. 


40. In conjunction with the different methods of de- 
frosting attempted to be used at Yamhill, Oregon, it is 
established that during attempts to utilize water for 
defrosting the refrigerating coils were positioned outside 
of the refrigerated space. 
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41. In conjunction with the several different methods 
of defrosting which were attempted to be used at Yam- 
hill, Oregon, it is not established that the temperature 
within the space in which the refrigerating means were 
Operated was maintained below the freezing point of 
water. 


42. In conjunction with the Yamhill installation, it is 
established that the attempt to use water for the purpose 
of defrosting was unsatisfactory. [19] 


43. It is established that the refrigeration machinery 
installed at Yamhill, Oregon, was not paid for by the 
owners thereof, Eustice and Trullinger, during the at- 
tempt to utilize water for the purpose of defrosting. 


44, While water was attempted to be used at the 
Yamhill, Oregon, installation, it is established that the 
refrigerated coils were isolated from the refrigerated 
space of the Eustice and Trullinger locker room during 
attempts to defrost the coils thereof by closing doors over 
the inlet and outlet to the coil containing space with the 
result that the temperature within the coil housing was 
not maintained below freezing during defrosting. 


45. In conjunction with the Yamhill installation, it is 
established that the attempt made to utilize water for 
defrosting of this system was forgotten by those in- 
terested in the installation, that a similar installation 
was never made at any other place, although the witnesses 
who testified concerning this attempted installation tes- 
tified that the problem of defrosting still remained acute 
after such installation was discontinued. 


46. In conjunction with the Yambhill installation, it 
is not established when the attempt was made to utilize 
water for defrosting or when the attempt was discon- 
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tinued, but it appears that the records of both of these 
facts were in possession of plaintiff’s witnesses and were 
not produced by plaintiff. 

47. Jn conjunction with the Yamhill installation, the 
Court finds that the witness, W. C. Hulse’s testimony was 
not worthy of belief and the Court observed his manner 
and demeanor while giving his testimony before the 
Court, and his testimony was found to be impeached upon 
material grounds. [20] 

48, That claims 1, 2, 3, 4, 5, 6, 7, 8, 9, [Oia 
and 14 of the McAdam patent in suit do not define the 
complete invention as disclosed therein. 

49. That Claim 13 of the McAdam Patent No. 
2,219,393 in suit defines the invention made by McAdam 
disclosed in said Letters Patent in suit. 


50. That it was stipulated by counsel for plaintiff 
and defendant that under the provisions of Section 68 
U. S. C. Title 35, that this Court does not have juris 
diction to determine the question of infringement of the 
structures manufactured and sold to the United States 
Government as such structures are identified and _ set 
forth under the title of ‘Description of Government 
Sales, Unit V-30” in the stipulation, Defendant’s Ex- 
Jenlone (XC. 


CONCLUSIONS Gravy 


1. That Letters Patent in suit were duly and legally 
issued on October 29, 1940, to Refrigeration Engineer- 
ing, Inc., defendant, and that defendant is the owner of 
the entire right, title and interest in and to the Letters 
Patent in suit, together with any and all rights of action, 
claims or demands arising out of or accruing from past 
infringement thereof. 
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2. The patent in suit is good and valid in law as to 
Claim 13 thereof, and covers a new and meritorious in- 
vention entitling the patent to a liberal interpretation. 

See OlammicnleZ uaa, o, O76, 9,10, 11, 12 and 14 
of the Letters Patent in suit are invalid as not’ defining 
the entire invention of the McAdam patent. 

4. Plaintiff has infringed Claim 13 of the Letters 
Patent in suit by the manufacture and sale of the “Unit 
sold to private concerns” as exemplified by and set forth 
in the stipulation, Defendant’s Exhibit CC. [21] 

5. That defendant is entitled to a judgment for an in- 
junction and accounting with costs and attorney’s fees as 
prayed for in defendant’s cross-complaint filed herein. 

6. That the injunction and accounting should be 
stayed pending appeal by plaintiff from the judgment 
entered herein and until said appeal is determined, dis- 
missed, or until the time for such appeal has lapsed. 

PEIRSON M. HALE 
United States District Judge 
Mar. 7 
Dated: OQeteber 24, 1946. 


Approved as to Form as provided in Rule 8... 
ees cc , Attorneys for Plaintiff; Lyon & Lyon, 
by Lewis E. Lyon, Attorneys for Defendant. 

Due service and receipt of a copy of the within Find- 
ings of Fact & Concl. of Law is hereby admitted this 
21st day of October, 1946. Meserve, Mumper & Hughes 
and Alexander C. Neave, by Shirley E. Meserve, Attys. 
On ee lait. 

[Endorsed]: Lodged Nov. 7, 1946. 


[Endorsed]: Filed Mar. 24, 1947. [22] 
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In the United States District Court 
Southern District of California 
Central Division 


Civil Action No. 4166-PH 
VrORK CORPORATION: 


Plaintiff, 
vs. 
REFRIGERATION ENGINEERING, INC., 
Defendant. 
JUDGMENT 


This cause having come on to be heard, and the Court 
having made and entered its Findings of Fact and Con- 
clusions of Law pursuant to Rule 52 of the Rules of Civil 
Procedure, it is hereby Adjudged and Decreed as fol- 
lows: 

(1) That defendant is the owner of the entirewtiei 
title and interest in and to Letters Patent No. Z,2198.03 
granted October 29, 1940, to Harry McAdam, for De- 
frosting Device, together with all rights of action for 
past infringement thereof. 

(2)/ What said Letters Patent, and Claim 13 imeneam 
is good and valid in law. 

(3) That Claims 1, 2, 3, 4, 5, 6, 7,8, 9, 10; 
and 14 of said Letters Patent are invalid and void as 
failing to define the entire combination of the invention 
of the McAdam patent. [23] 

(4) That the Complaint herein be dismissed. 

(5) That defendant have judgment on its Cross-Com- 
plaint for infringement of Letters Patent No. 2,219,393 
as prayed for. 
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(6) That a perpetual injunction be issued out of and 
under the seal of this Court, restraining the plaintiff, its 
officers, agents, servants, employees and attorneys, and 
those persons in active concert or participation with them, 
from using or causing to be used, or offering or threaten- 
ing to use, or contributing to the use of, the devices 
patented in and by said Letters Patent No. 2,219,393, 
and particularly Claim 13 thereof, reading as follows: 


“13. In combination with a refrigerated space, 
a coil adapted for periodic defrosting, a spray-head 
positioned to distribute water over said coil for de- 
frosting thereof, a fan to move air of said space 
over said coil adapted to be discontinued during de- 
frosting periods whereby the air of said space does 
not rise above the freezing point of water during 
the defrosting period, a drip pan disposed below said 
coil to receive water and ice gravitating from said 
coil, a self-draining conduit leading from said drip 
pan to points remote from said space, and an in- 
clined water supply conduit leading from a point 
remote from said space to said spray-head; said 
water supply conduit at said remote point provided 
with an opening normally open to the atmosphere 
whereby the conduit and spray-head respectively are 
self-draining, and means for periodically supplying 
water to said supply conduit during period when said 
fan is inoperative.” 


and from in any way infringing upon said Letters Pat- 
ent or upon the rights of the defendant under said Let- 
fers Patent. 


(7) That defendant recover from the plaintiff [24] 
general damages which shall be due compensation for 
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making, using, or selling the invention not less than a 
reasonable royalty therefor, together with such costs and 
interest as may be fixed by the Court and together with 
reasonable attorney’s fees to be determined by the Court. 


(8) That this cause be referred to David B. Head, 
Esquire, as a Special Master, to take and report to the 
Court an account of the said compensation due defendant 
and determine reasonable attorney’s fees to be allowed 
defendant in this cause. 


(9) That defendant recover its costs herein from 
plaintiff in the amount of $744.70 to be taxed. 


(10) That the injunction provided for in Paragraph 
6 hereof, and that the accounting and reference for ac- 
counting as provided for in Paragraphs 7 and 8 hereof, 
be stayed pending appeal by plaintiff of this judgment or 
for the statutory period of time within which such 
appeal may be taken and if taken, until the determination 
of this cause by the Appellate Court or the dismissal 
of the said appeal. 

PEIRSON M. HALL 
United States District Judge 


Mar. 7 

Dated: Oeteber 24, 1946. 

Approved as te Form as provided in Rule 3. =2eeeaam 
Fee eee , Attorneys for Plaintiff. Lyon & Lyon, 
by Lewis E. Lyon, Attorneys for Defendant. 

Judgment entered Mar. 24, 1947. Docketed Mar. 24, 
1947. C. O. Book 42 page 276. Edmund L. Smith, 
Clerk; by J. M. Horn, Deputy. 

[Endorsed]: Lodged Nov. 7, 1946, 


[Endorsed]: Filed Mar. 24, 1947. [25] 
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[Title of District Court and Cause | 


NOCHE OF APPEAL 


Notice is hereby given that Refrigeration Engineering, 
Inc., defendant-cross-complainant, hereby appeals to the 
Court of Appeals for the Ninth Circuit from the parts 
of the Judgment entered in this action on March 24, 
1947 which adjudges: 

eo) eaiianClains |, 2.3, 4, 5, 6) 716,09, 10, 11, 12 
and 14 of said Letters Patent are invalid and void as 


failing to define the entire combination of the invention of 
the McAdam patent.” 


Dated: April 22, 1947. 
EYON-&€ LYON 
by lewis Hyon 
Attorneys for Appellant 


Due service and receipt of a copy of the within No- 
tice of Appeal is hereby admitted this 22nd day of April, 
1947. Meserve, Mumper & Hughes, by Shirley E. Me- 
serve, Attys. for Plaintiff. 


[Iendorsed]: Filed & mld. copy to Meserve, Mumper 
& Hughes & H. Calvin White Apr. 22, 1947. [26] 
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[Title of District Court and Cause | 


PLAINTIFFS NOTICE OF APE: 


Plaintiff, York Corporation, hereby files notice, this 
23rd day of April, 1947, that it appeals to the United 
States Circuit Court of Appeals for the Ninth Circuit 
from paragraphs numbered (2) and (4) to (9) inclu- 
sive of the Judgment entered herein on March 24, 1947. 


MESERVE, MUMPER & HUGHES and 
H. CALVIN WHITE 
By Shirley E. Meserve 


Attorneys for Plaintiff. 


Of Counsel: 


ALE CAN DERWG@s IN eanyas) on 
FISH. RICHAMBDSON & NBAV iE 
20 Exchange Place, New York 5, Nae 


Received copy of the within Plaintiff’s Notice of Ap- 
peal this 22nd day of April, 1947. Lyon & Lyon, by 


RO 2s , Attorneys for Defendant. 


[Endorsed]: Filed & Mld. copy to Lyon & Lyon 
(Hews E. Lyon) Apr 2394727 | 
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[Title of District Court and Cause] 


COME ley SuPeULATERD DESIGNATION OF 
CON sO® RECORDION GAT PEA 


It Is Hereby Stipulated and Agreed, subject to the ap- 
proval of the Court, that the following shall constitute 
the record on appeal: [28] 


*K * *K * *K *K * * ** 


It is hereby further stipulated and agreed that the 
District Court, pursuant to Rule 75(1), be requested to 
enter an order that the original exhibits herein designated 
should be available for inspection by the Appellate Court 
and should therefore be sent to the Appellate Court in 
lieu of copies, and that the District Court may upon this 
consent make such order therefor and for the safekeep- 
ing, transportation, and return thereof as it deems 
proper. 


It is further stipulated that this Corrected Stipulated 
Designation of Contents of Record on Appeal may be 
substituted for and in place of the stipulation heretofore 
entered dated April 22, 1947. 

Dated: May 20, 1947. 

MESERVE, MUMPER & HUGHES and 
fat, CAMENGUINE ASE ITE. 
By Shirley E. Meserve 
Attorneys for Plaintiff 
me Nec VON 
By Lewis E. Lyon W 


Attorneys for Defendant 
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Ome omrisel: 


ALEXANDER (©, NEA ercr 
FISH, RICHARDSON aE AVE 


20 Exchange Place, New York 5, New York 
[Endorsed]: Filed May 22, 1947. [29] 
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ORDER WITH RESPECT TO STIPULEZAia® 
DESIGNATION OF CONTENTS OF ie 
ORD TON er EAs 


On motion of the parties hereto, it is Ordered as fol- 


lows: 


1. The attached Stipulated Designation of Contents 
of Record on Appeal is hereby approved. 


2. All original exhibits in this case shall be duly cer- 
tified by the Clerk of this Court and sent to the Appellate 
Court in lieu of copies as part of the record on appeal 
as requested in said Stipulated Designation. 

Apr. 
Dated May 23, 1947. 


PEIRSON M. HALL 
U. S. Dae 


Approved as to form: Shirley E. Meserve, Attorney 
for Plaintiff: Lewis E. Lyon, Attorney for Weteindane 
4-22-47, 


[Endorsed]: Filed Apr. 24, 1947. [30] 
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[DOCKET ENTRIES] 
4166-PH Docket 


Title of Case York Corporation v. Refrigeration En- 
gineering, Inc. 
Attorneys 


For Plaintiff: Meserve, Mumper & Hughes and H. 
Calvin White 


For Defendant: Lyon & Lyon, Lewis E. Lyon 


For declaratory judgment on patent 


Date Elaintint s ccount Received Disbursed 
1- 8-45 Meserve, Mumper & Hughes 16.00 
Pitter lreas t 4 e500 
4-23-47 Cromwell Warne, Jr. 5.00 

Date Defendant’s Account Received 


4/27/47 Lyon & Lyon—Not. App. 5.00 


Date Iilings—Proceedings 

1/ 8/45 Fld compl for declaratory jgt re patent. Issd 
summons, Made Report J. S. 5. Md. patent 
report to Comr Patents. Clerk’s Fees, Plain- 
tiff 15.50 

1/39/45 Fld dfts mot for b/p with not mot ret 
2/26/45 & pts & auths. 

2/21/45 Fld plf’s memo in oppos to dft’s mot for 


particulars. Fld affid of serv. 


2/26/45 Ent procs & ord cont to 4/30/45, 10 AM on 
stip of counsel for hrg on mo of deft for 
BE 


oe 


Date 
3/ 7/45 
3/13/45 


3/16/45 


3/20/45 


3/21/45 


4/27/45 
5/14/45 


5/26/45 
5/28/45 


6/ 6/45 


7/ 3/45 


Refrigeration Engineering, Inc., etc. 
Filings—Proceedings 
Fld amended compl. 


Fld stip & ord thereon plfs amended compl. be 
fld; mot for partic be deemed directed to 
amend compl; & deft hv to & ince 20 days aft 
serv B/P or denial to plead. 


Fld. stip & ord allow flg of amend compl, 
etc. & ext dft’s time to plead to amend compl 
to 20 days aft plf has serv & fld b/p or mot 
for b/p is denied. 


Fld depos of F. C. Barton, et al & plf’s exhs 
I3%to 29 incl & dits ex A; 


Fld depos of Louis V. Smith, et al & pli’s 
exhs 38 to 42 incl, 43-A & 43-B, 44 & 45. 
Amount Reported in Emoulment Returns 


15250) 


Fld stip & ord thereon hrg mot deft for partic 
be contd to 5/14/45. 


Ent procs & ord cont to 5/28/45, 10 AM for 
hire Onimdent saimomtor bb 


Fld not withdrawal by deft of mot for B/P. 


Ent procs & ord striking from cal hrg on 
dit celnG sOl be 


Fld stip & ord ext time dit to ans to & incl 
6/23/45. 

Fld depositions Frank C. Bauer, A. Raphael 
Kernan, Jesse O. Brandt, William Swope, 
Edward G. Kennedy, Edward Harkins, taken 
on behalf plf 2/9/45; & fid exhs to depos 1, 
2A, 2B, 3, 4, 5, 6A, OB, 7, ore, 11) Za 


Date 
7/ 6/45 


7/12/45 


7/27/45 


8/14/45 
8/18/45 


9/10/45 


10/22/45 
11/10/45 


12/10/45 
2/ 4/46 


2/20/46 


3/15/46 
5/ 6/46 
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Filings—Proceedings 

Fld plfs exh 10 to depositions Frank C. 
Bauer et al htf fld on 7/3/45. 

Fld answer & Cross-compl deft Refrigera- 
tion Engineering, Inc. 

Fld depositions of Nicholas L Tominac, Al- 
bert Gaide, Herman L. Lietz, Alfred E. Muel- 
lepetkneat Chicago, Wleereb: 16, 17, 1945. 
with tebhs exhs. SO; 30 moles 2e 35,054, 35, 
36-A-I & 37 thereto. 


Fld plfs. answer to cross-compl. 

Fld not takg deposition F. L. Trullinger 
et al. 

Bnemprocsece ord cont to 10/6/45, 10 3, m., 
for settg for trial. 

Ent procs & ord striking from cal. 

Fld in 1 vol depositions Fred L. Trullinger, 
C. W. Eustice, Anton Broms, Mark A. Pos- 


tlewaite, taken beginning 8/21/45. Fld plfs 
exs Y-1 to 27 inc with depositions. 


Fld summons ret unexecuted. 


Ent procs & ord settg for trial 5/21/46. 
10 AM and for pretrial hrg 3/11/46, 2 PM. 


Ent ord vacating pre-trial date 3/11/46 & 
trial date 5/21/46 & contg to 5/6/46, 10 AM 
for re-settg. Mld copies of M/O to counsel. 


Fld stip of facts. 


Ent. procs & ord settg for trial on 9/17/46, 
10 AM. Counsel waive notice, 
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Date 
8/ 9/46 


8/16/46 


9/ 5/46 
9/16/46 
9/17/46 


9/18/46 


9/19/46 


9/20/46 


9/24/46 


Refrigeration Engincering, Inc., etc. 
Filings—Proceedings 

Fld not of takg depos of C. W. Hulse, tkn 

8/20/46. 

Fld stip and ord that plf’s exbs Y-1 and 


Y-27 incl. be removed from files for use of 


pli’s counsel for tkg depos. 
Fld plf’s pre-trial brief. 
Fld deft’s pre-trial brief. 


Ent proc on trial & ent ord cont to 10 AM 
9/18/46 for fur trial. Sw 1 deft’s wits. Fld 
20 defts exbs. Fld 1 plif’s exb. 


Ent procs for trial & ent ord cont to 9/19/46, 
10 AM for fur trial. Sw 7 wits. for@denene 
cross-clmt. Fld 11 deft & cross-clmt’s 
exbs. [34] 


Ent procs fur trial & ent ord cont fur trial 
herein to 10 AM 9/20/46. Sw 2 deft & 
cross-clmts. wits. Fld 1 defts exb. Read 
depos of 3 plf’s wits. 


Fid depos of C. W. Hulse tkn 8/20/46 & 
plf’s exb Y-28 thereto. Fld depos of C. W. 
Hulse, tkn 8/23/45. Ent procs on fur trial 
& ent ord cont to 10 AM 9/24/46 for fur. 
procs on trial. Read depos of 11 wits into 
record. Fld 38 exbs of plf. 


Ent procs fin. trial & ent ord cont to 10 AM 
9/25/45 for fur trial. Read depos of 6 wits. 
in behalf of plf. 


Date 
9/25/46 


9/26/46 


9/27/46 


9/30/46 


10/ 3/46 


11/ 7/46 
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Ent procs fur trial & ent ord cont to 10 AM 
9/26/46 for fur. procs on trial. Read depo- 
sitions of 2 wits. for plf. Sw 3 plf’s wits. 
Fld 27 exbs for plf. 


Ent procs fur trial & ent ord cont to 10 AM 
9/27/46 for fur procs on trial. Fld 7 plf’s 
exbs. Sw 2 deft’s re-buttal wits. Sw 1 plf’s 
rebuttal wit. Fld 2 defts exbs. 


Ent procs fur trial & ent ord that judgmt be 
ent to the effect that Claims 1 to 12, incl & 
claim 14 are void, that Claim 13 is valid, & 
that pat in suit has been infringed by plf. 
Ent fur ord susp accountg until dispos of 
appeal, that counsel for deft & cross-claimt. 
prepare formal Findings of Fact & Conclu- 
sions of Law & Decree, servg. same upon 
plf as expeditiously as possible & that plf have 
30 days after service thereof in which to file 
its objecs. thereto & that provisions for in- 
junctive relief be susp until final dispos of 
appeal or appeals. Fld list of Exhibits. 


Fld. rptrs. trans. of proceedgs on trial dtd 
9/17/46; 9/18/46; 9/19/46; 9/20/46; 
9/24/46; 9/25/46; 9/26/46; 9/26/46; 
9/27/46. 

Fld rptrs trans of proc dtd 9/17/46 to 


9/27/46 incl. of trial, dup heretofore fild 
9/30/46. 


Lodged Findgs of Fact and Concls of Law. 
Lodged jdmt. 
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11/13/46 Fld stip and ord extendg time of plf to pre- 


11/13/46 


11/29/46 


7 


3/24/47 


pare, serve and present its objs to defts findgs 
of fact and concls of law and jdmt and to pre- 
pare, serve and present its proposed findgs of 


factmaud cancels 


(Continued) of law and jdmt to & includg 
11/30/46. 


Lodged Plf’s proposed findings, concls and 
judg. 
Fld as of 1-21-47 plf’s memo on findings of 


fact & concls law. 


Ent ord fle & fld Findgs of Fact & Concls 
of Law & fid & ent COB 42/276 Jgmt purs 
thereto that deft 1s owner of entire right, 
title, & int in & to Letters Pat 2,219,393, 
together with all rights of action for past 
infringement thereof; that Clm 13 thereof is 
good & valid in law; t at Clms 1, 2, sees 
6, 7, 8, 9, 10, 11, 12, & 14 thereof are invalid 
& void; that compl be dismed; that deft hv 
jgmt on its cross-compl for infring of said 
Letters Pat.; that a perpetual injunc be issd 
restrng plf, etc & partic Clm 13 thereof that 
deft recover from pli gen dimges ditemmies 
making, selling, & using invention not less 
than a reasonable royalty therefor, together 


with costs & int as may be fixed by Court & 


Date 


3/29/47 


4/15/47 
4/18/47 


4/22/47 


4/23/47 


4/24/47 


4-25-47 


5/16/47 
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reasonable attys fees to be determ by Court, 
that this case be referred to David B. Head, 
Wes, Comt ito fake w cept to Court an ac- 
count of compensation due deft & determ 
reasonable attys fees; that deft recover its 
costs herein from plf. that inj be stayed pendg 
appeal & if appeal tkn, until determ of appeal 
by CCA or the dimisl thereof. Dktd same. 
Made Report J. S. 6. 


Fld stip & ord ent time to file cost bill to & 
incl 4-15-47. 


Fld deft’s memo of costs & disbursmts. 


Fld ord re atty’s fees as costs. Taxed costs 
favor dft at $744.70. Dock & ent same. 


Fld not of appeal by deft-cross-compl, mld 
cpies to Meserve, Mumper & Hughes & H. 
Calvin White. Fld stip for costs & bond on 
appeal. 


Fld plfs not of appeal, mld copy to Lyon & 
Lyon attys for deft. [35] 


Fld ord with resp to stip desig of contents of 
rec on appeal of dft-applnt. Fld stip desig of 
contents of rec on appeal. 


Fld. plf. appellant’s undertakg. for costs on 
appeal. 


Fld stip & ord correctg rptrs trans of pro- 
ceedgs. [36] 
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Chk PICA TH @BSeLERIC 


I, Edmund LL. Smith, Clerk of the District Gounimmon 
the United States for the Southern District of California, 
do hereby certify that the foregoing pages numbered from 
1 to 36 inclusive contain full, true and correct copies of 
Amended Bill of Complaint for Declaratory Judgment 
on U. S. Patent No. 2,219,393; Answer and Cross-Com- 
plaint of Defendant, Refrigeration Engineering, Inc.; 
Answer to Cross-Complaint; Page 1518, Lines 9-21 of 
the Reporter’s Transcript; Findings of Fact and Con- 
clusions of Law; Judgment; Notice of Appeal; Plaintiff’s 
Notice of Appeal: Corrected Stipulated Designation of 
Contents of Record on Appeal; Order with Respect to 
Stipulated Designation of Contents of Record on Appeal; 
Stipulation and Order re Reporter’s Transcript and 
Docket Entries which, together with Original Reporter’s 
Transcript and Original Exhibits, transmitted herewith, 
constitute the record on appeal to the United States Cir- 
cuit Court of Appeals for the Ninth Circuit. 


I further certify that my fees for preparing, compar- 
ing, correcting and certifying the foregoing record 
amount to $6.10, one-half of which has been paid by 
each of the parties. 


Witness my hand and the seal of said District Court 
this 29 day of May, A. D. 1947, 
(Seal) EDMUND L. SMITE 
Clerk, 
By Theodore Hocke. 
Chiet Deputy ‘Clena 
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Honorable Peirson M. Hall, Judge Presiding 


REPORTER’S TRANSCRIPT OF PROCEEDINGS 
ON TRIAL 


Los Angeles, California, September 17, 1946 


Appearances : 


For the Plaintiff: Meserve, Mumper & Hughes, and 
H. Calvin White, 555 South Flower Street, Los Angeles 
13, California; by Shirley Meserve, Esq. Fish, Richard- 
son & Neave, 20 Exchange Place, New York 5, New 
York; by Alexander C. Neave, Esq., and William J. 
O’Hearn, Jr. 

For the Defendant: Lyon & Lyon, 811 West Seventh 
Street, Los Angeles 14, California; by Lewis E. Lyon, 
Esq., and Charles G. Lyon, Esq. [2*] 

x * x * * * k * * 

Mr. Lewis Lyon: I will at this time offer in evidence 
as Defendant’s Exhibit A, a copy of the Harry H. Mc- 
Adam patent, No, 2,219,393, granted October 29, 1940, 
for defrosting device. [11] 

*  —F * # * x * xk x * 

The Court: That is in evidence as Defendant’s Ex- 
hibit A. 

(The patent referred to was received in evidence and 
marked Defendant’s Exhibit A.) [12] 


[Note: Defendant’s Exhibit A will be found in the 
Book of Exhibits at page 1483. ] 
x * * xk *k * xk * * 


*Page number appearing at top of page of Original Reporter’s 
Transcript. 
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H. T. JARVIS, 


called as a witness by and in behalf of the defendant, 
having been first duly sworn, was examined and testified 
as follows: 

The Clerk: Will you state your name? 

The Witness: H. T. Jarvis. 

The Clerk: And your address? 

The Witness: 6107 South Central. 

The Clerk: Los Angeles? 

The Witness: That is right. 

Mr. Lewis Lyon: Does your Honor desire the ex- 
amination of the witnesses to be made from the pulpit. I 
find myself very nervous and I usually walk all over the 
room. 

The Court: I have found that it is preferable because 
a person in talking to another has a tendency to talk 
loud enough for the other person to hear, but if you creep 
up here I find everyone has to ask the witness to repeat, 
and so [44] forth. If you will stand back there, you can 
hear him, and if you do not, you will remind him to talk 
loud enough. . 

I realize that there are times when you have to come 
up here to the diagrams and so on. 

Mr. Leonard Lyon: Very well, your Honor. 


Direct Examination 
By Mr. Lewis Lyon: 
©. What is your business, Mr. Jarvis? 
A. At the present time, manufacturing refrigerator 
coils of all types. 


Q. You are an officer of Refrigeration Engineering, 
the defendant corporation, are you? as 1 ane 
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Q. What office? 

A. Vice president, general manager, and treasurer. 

Q. Will you state briefly, Mr. Jarvis, your training 
and experience in the refrigeration art? 

A. To do that I believe it might be necessary to state 
that I have been in the refrigeration business continually 
since 1937. Early in 1937 I started selling household re- 
frigeration and graduated into apartment house type and 
commercial type of various applications, and until 1932 
when this corporation was formed, at which time we start- 
ed in to manufacture coils. | 

Q. You mean in 1927. [45] AL essit. 

The Court: You said 1937 you began to sell refrig- 
erators. 

The Witness: I beg your pardon. It was 1927; yes, 
sir, 

By Mr. Lewis Lyon: 

Q. Proceed. 

A. As I stated, I have been in the industry ever since 
1927 and believe I have had experience in practically every 
phase of all refrigeration, as it is commonly installed today. 

Q. Did you have anything to do with the formation of 
the defendant corporation? Ay Vedid 

QO. When was that corporation formed? 

A. I believe it was July 1932. 

QO. What was the business of that corporation when 
it was formed? 

A. The same as it is today, manufacturing of nothing 
but coils. 
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QO. By “coils” you mean the evaporator unit of a re- 
frigeration system? 

A. Yes, sir. Coils is an industry name, and I think 
evaporators is the true technical name. That covers every- 
thing from a household type coil to an air conditioning 
coil, [46] both for high and low temperatures. 

The Court: When you say “coil” you mean the entire 
unit? You don’t mean just the things through which the 
fluid or gas flows? 

The Witness: A coil in my terminology means a com- 
plete coil such as in your household refrigerator, with 
the tubes inside of the finned assembly in many instances, 
or plate assembly. That is a self-contained unit in which 
the ice trays are put. 

The Court: It is a complete refrigerating unit? 

The Witness: Yes, sir. In the case of the present-day 
blower type of coil, it is a complete unit, complete with 
fan and motor and necessary valves. 


By Mr. Lewis Lyon: 

Q. It does not, however, include the compressor or 
the cooling element for cooling the gas which goes to 
make up a complete refrigeration unit? 

A. No, sir, it is only a component. There are two 
major components, the coil is one and the compressor is 
the other and the condenser is the third. 

QO. What particular types of such coils does your 
company manufacture? 

A. We manufacture household evaporators. We man- 
ufacture showcase or meat case coils. We manufacture 
reach-in refrigeration coils, both for high and low tem- 
perature, [47] walk-in coils, both for high and low 
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temperature. We manufacture air conditioning coils in 
limited quantities, and we manufacture a line of evapor- 
ative condensers which is in reality a coil for replacing an 
old-fashioned air-cooled condenser. 


QO. Are those all fin type coils? 


fem eractically, yes, There are a tew plain type coils 
used in a few meat cases up to the present time. 

©. What is a fin type coil? Will you explain it? 

A. I will attempt to. A fin type coil in our industry 
means a series of pipes, usually copper pipes or steel pipes, 
on which there is a metal fin usually stamped through a 
punch press operation, and these fins are spaced on these 
tubes. In other words, the fin is dropped over a series of, 
Saye lountnbes, and there are spacers that keep them a 
quarter of an inch apart or half an inch apart or one inch 
apart. Then there is a mandrel drawn through the pipe 
after the fins are put in place that internally expands the 
tube in sufficient diameter to make a bond between the 
pipe and the fin which acts as a transfer of heat from the 
air to the tube and thence to the refrigerant and back to 
the condenser. 

©. What is the purpose of the fins, to add additional 
heat transfer surface? 

A. Yes, sir, it is, and because it is much more [48] 
economical to supply fins than the great amount of bare 
pipe coil that it would take to do the same job. 

O. Prior to 1937, Mr. Jarvis, your company, in manu- 
facturing and installing these units, of necessity had to 
recominend or provide some method of defrosting those 
mits, 1s that correct? 

A. Iam sorry, Mr. Lyon. I am confused on the date. 
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QO. Prior to 1937. 
A. Would you read that back, please? 


(The question referred to was read by the reporter, 
as follows: 

(“Q. Prior to 1937, Mr. Jarvis, your company, in 
manufacturing and installing these units, of necessity had 
to recommend or provide some method of defrosting those 
units, is that correct?’’) 


The Witness: That is correct. 
By Mr. Lewis Lyon: 


Q. At that time what methods of defrosting were gen- 
erally used in the industry? 

A. There were a number of methods, namely, the 
brine spray unit, the hot gas defrost unit, the electric 
defrost unit. Those were the three most commonly used. 
There were some instances where manufacturers at- 
tempted to defrost with electric light globes and other 
means of heating. 


Q. Was there or was there not the problem of defrost- 
[49] ing refrigeration units a major problem in the art 
of refrigeration at that time? 

Mr. Neave: I object to that, your Honor. That is a 
conclusion on the part of the witness, not a fact. 

The Court: Is this witness offered as an expert? 

Mr. Lewis Lyon: He is offered irom his expemege. 
as a manufacturer as an expert in that regard; yes, your 
Honor. 

The Court: You are asking now his opinion? 

Mr. Lewis Lyon: Yes, your Honor. 

The Court: Objection overruled. [50] 
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The Witness: A. From the day that I first became 
acquainted with the refrigeration industry, and to my 
knowledge, it was the biggest problem that the industry 
had to solve before the present-day frozen food industry 
could begin to travel. 

©. By Mr. Lewis Lyon: With what types or methods 
of defrosting were you personally acquainted in 1937, 
Mr. Jarvis? 

A. Every type that I mentioned a few moments ago, 
namely, electric, and brine, and hot gas methods. 

©. Had you made a study of the operation of each of 
those systems? A. I did, in many cases. 

Q. State whether or not it was as a result of your 
knowledge of the problems of this art that the invention 
of the patent in suit was developed? 

A. Would you please repeat that question? 

©. Read it, please. 

(The question was read.) 

wee ves, (ain sure it was. 

Mr. Neave: Your Honor, I must object. 

The Court: Objection sustained. I don’t know what 
your ground is, but the objection is sustained, and the 
answer stricken. 

Q. By Mr. Lewis Lyon: When was the water de- 
frosting system of the McAdam patent in suit first de- 
veloped, Mr. Jarvis? [51] A, Durinealo37 

Q. Did you have anything to do with the development 
of that invention? 

Peeecileacouthe extent of delegatinomremtiesciie: en- 
gineer the job of figuring out some means of doing the 
job, other than the existing methods at that time. 


The Court: McAdam,—is that McAdam? 
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The Witness: McAdam, yes, your Honor. 

The Court: He is your chiei engineer? 

The Witness: Your Honor, that is true. 

Mr. Neave: May I ask counsel a question? 

ee @ oie y OL Mas: 

Mr. Neave: Mr. Lyon, we have a stipulation on the 
dates of conception. 3 

Mr. Lewis Lyon: Iam not going to disturb that stipu- 
lation. 

Mr. Neave: You are going to offer it? 

Mis Legis levon: 9] havent otferedit yer 

Mr. Neave: I just wanted to make clear— 

The Court: Are you going to offer it? Is it written? 

Mr. Leonard Lyon: Yes, it is. 

Mr. Neave: Yes, it is a written stipulation. 

Mr. Leonard Lyon: I can offer it at a later time, your 
Honor. I do not have it available here. I have no ob- 
jection to its being offered, and will offer it. [52] 

Q. By Mr. Lewis Lyon: After the development of 
this method of water defrosting, will you explain, Mr. 
Jarvis, what you personally did to introduce this method 
of defrosting into the art of refrigeration? 

A. Mr. Lyon, that is a long story, and, your Honor, 
I will attempt to be as brief as possible, and state that 
the first opportunity that presented itself to use this 
method was in the State of Oregon, and I recommended it 
to a locker plant to maintain zero degrees. We made four 
coils and shipped them to the job in question, and shortly 
after the job was installed I made a trip to the job site, 
and inspected the installation and found that we hadn’t 
entirely solved the problem. Either through our shop, 
or the drawings had not been followed, or there was some- 
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thing in the installation which caused three coils out of 
the four to not defrost properly. On careful examinatiou 
I found that the water was trapped in the supply line 
leading to the coils in three instances, and in the fourth 
instance the coil would drain properly and the next day, 
when they tried to defrost it, the one coil would operate 
satisfactorily and the other three coils—well, it was neces- 
sary to go into the room with a blow torch and melt the 
ice inside of the supply pipe that had frozen. 

That correction was made on the job by myself, and 
so tar as I know, the job has functioned satisfactorily 
ever since. 

The Court: When you say correction, do you mean 
that that [53] complied with the disclosures of the patent? 

The Witness: That is correct, your Honor, and low- 
ered the supply lines so that when the water supply was 
discontinued, the drain-back through the law of gravity 
was completed, leaving no water in the pipe to freeze. 

The Court: The fault was there was not a sufficient 
difference between the elevation of the line and the pan 
of the drain pipe? 

The Witness: The drain pan and the supply line, yes, 
Bil. 

QO. By Mr. Lewis Lyon: Now, following your ex- 
perience with that Woodland, Oregon, job, Mr. Jarvis, I 
believe that you were called upon to demonstrate the opera- 
tion of the water defrost at a public gathering at San 
Francisco; is that correct? A. That is correct. 

QO. What was that gathering? 

A. That gathering was a National Association of 
Practical Refrigeration Engineers, and they were holding, 
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I believe, their national convention in San Francisco at 
nege ulin, 

QO. Do you recall the date of that meeting, Mr. Jarvis? 

A. 1 am sorry, I don’t believe 1 could calleiiewe ace 
date without referring to the records that I turned over 
to you. 

Q. While I am looking for that, Mr. Jarvis, did you 
[54] prepare any equipment for use in that demonstra- 
tion? 

A. Yes, sir. I had prepared a complete system of 
refrigeration, a condensing unit mounted on a stand, and 
also a coil, complete with all valves, and in order to 
demonstrate the water defrost system we used a little 
electric pump that picked up water from a sump, and over 
the coil and then returned back to the sump, and the water 
was used over and over again. 

Q. Who introduced you at that meeting? 

A. Mr. Barney Goldstein, the president of the San 
Francisco chapter. 

Oy Anyone else! oe NO cin 

Mr. Lewis Lyon: Will you mark this? 

The Clerk: B, for identification. 

The Court: 9 har as in: 

The Clerk. Sletten: 

(The document referred to was marked as Defendant’s 
Exhibit B, for identification. ) 

QO. By Mr. Lewis Lyon: I hand you a letter dated 
November 3, 1939, marked Exhibit B, for identification, 
and ask you if you can identify that, Mr. Jarvis. 

A. Ican. This was the notice sent out by the Asso- 
ciation to all its members of the forthcoming demonstra- 
tion of “Freezing While Defrosting.” [55] 
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Q. Does that letter refresh your recollection as to the 
date of that meeting, Mr. Jarvis? 

A. November 8, 1939. That is right. 

Mr. Lewis Lyon: I will offer in evidence the letter as 
identified by the witness, as Defendant’s Exhibit B. 

The Court: What is the purpose? 

Mr. Neave: Yes. 

The Court: It is only offered to refresh his recollec- 
tion, and his recollection has been refreshed. The other 
side can introduce it, but as I remember the California 
Code section, why, you cannot. Do you object to it? 

Mr. Neave: Yes, sir. 

Mr. Lewis Lyon: I will withdraw the offer at the 
present time. 

The Court: It will remain with the clerk, for identifi- 
cation. 

QO. By Mr. Lewis Lyon: Did you appear at that 
meeting, Mr. Jarvis? A. 1 did. 

Q. Approximately how many people were present? 

A. I would estimate about 125 people. 

Q. Did you make your demonstration before that As- 
sociation meeting? exe) did: 

Q. Will you state what transpired? [56] 

A. After the preliminary order of business, Mr. Bar- 
ney Goldstein introduced me, and I immediately started 
in to give a complete history of all defrosting methods 
that was known by the industry up to that time, and prior 
to giving a demonstration of the water defrost, and then 
I went into the demonstration of the unit that I had had 
built up; and immediately after defrosting the unit that 
had been first frosted up by the condensor unit on the 
stand, I further went into a complete story as to the possi- 
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bilities of the water defrost, where they could be used, 
and how satisfactory they were. And at this stage of 
trying to explain as to how they could be used in cold 
storage installations, 1 was quite rudely interrupted by a 
Mr. Hawkins, who I understand, or understood at that 
time, was some assistant to Mr. Goldstein on the com- 
mittee. I don’t recall what his exact status was. Not 
being a public speaker, I assure you that 1t was somewhat 
of a shock to have any one, let alone Mr. Hawkins, right 
while I was speaking, jump up on his feet and turn his 
back to me, and make a statement to this group— 

Mr. Neave: Just a minute. I want to object to any- 
thing that Mr. Hawkins said. This witness has been 
asked what he did. Now, it is not pertinent as to what 
Mr. Hawkins said here, and it is purely hearsay. 

The Court: Doesn’t that go to the state of the prior 
ante | 37 

Mr. Lewis Lyon: Certainly. 

Mr. Neave: No, not as to what somebody said. 

The Court: But all prior art is what somebody said. 

Mr. Neave: What somebody said, if it is in a written 
disclosure. If it was in a written disclosure, it can be 
offered, not for proof of itself, but as proof that it was 
there at the time the man made his invention. You see, 
what they are trying to do here is to try to prove inven- 
tion by somebody being surprised. We don’t know what 
the condition of that particular person was, why he was 
surprised, or what he knew. It is an entirely different 
matter when somebody is attacking a patent by docu- 
mentary evidence or testimony, because there it is a ma- 
ter of what was disclosed and what the inventor had 
before him. This is just hearsay. 
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The Court: Would it not be admissible on the matter 
of its use, that is, that it is a new and useful invention? 

Mr. Neave: I think it has absolutely no bearing on 
the question of its being new. 

The Court: In other words, that it was an invention, 
and to show an invention was useful the testimony is 
put in to show what went on before, and what the attitude 
of the industry was, or somebody was. 

WiieeNeaves What the tacts are, your Honor, but not 
as to what somebody said, who is not here to be cross- 
examined; not as to what he said. [58] 

Mr. Lewis Lyon: I think it is perfectly proper, your 
Honor, as definitely showing the state of the man’s mind, 
and is an exception to the hearsay rule; in other words, on 
presentation of this proposition, he immediately objected 
that it could not be done. 

The Court: Are you testifying? 

Mr. Lewis Lyon: No, I am not testifying, but that is 
what the purpose of the showing is, your Honor. It 
shows definitely the state of the art, and, further, it shows 
the reception of this invention and the objections of quali- 
fied engineers that Mr. Jarvis encountered in trying to 
introduce it. It is one of the most persuasive points of 
the invention, of showing the state of the art and the 
manner in which the invention was received. 

Mr. Neave: I have no objection to the state of the art 
being shown, but I object to how it is shown, and you 
can’t show it by hearsay testimony of this character. It 
is not proper. 

Mr. Lewis Lyon: It is a recognized exception to the 
hearsay rule, your Honor, 
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Mr. Neave: What counsel is trying to do is to prove 
something by this statement that the witness is going to 


make of what somebody else said. 


The Court: He is trying to prove what he said at that 


meeting. [59] 


Mr. Neave: Of course, from the point of view of 
relevance, I don’t think it is relevant at all. It has very 
small relevance. You see, we know nothing about this 
gentleman, who he is, or what he was, that made him 
think that it wasn’t possible, if it did make him think it 
wasn’t possible. There may be a great many reasons for 
his not thinking that it was possible, and it would have 


nothing to do with the invention. 


Mr. Lewis Lyon: It is proper to show the man’s state 
of mind by his utterances, and that is what this testi- 


mony shows. 
The Court: But who is he? 


Mr. Lewis Lyon: I will continue to show you that, 
your Honor. Right here, from Exhibit B, for identifi- 
cation, Mr. John A. Hawkins is identified as one of the 
Advisors to the Educational Committee of the National 
Association of Practical Refrigerating Engineers. I am 


going to follow that up, to show who he is, right here. 


Mr. Neave: As I see it, your Honor, there is no point 
in issue as to what this man’s state of mind was. That 


isn’t the issue here. 


vs. York Corporation, a Corporation » 510 


(Testimony of H. T. Jarvis) 

Mr. Lewis Lyon: That is directly the issue. 

Mr. Neave: In addition to which, of course,— 

The Court: I think probably it is just as admissible, 
and I don’t know whether error piled on error produces 
good results, but I do know it is practice to admit re- 
ports of [60] proceedings of technical and engineering 
societies when they are discussing subjects in patent cases, 
and I think this is as admissible as that 1s. 

Mr. Neave: It depends on what you are trying to 
prove, your Honor. As I stated, if I were to offer such 
a report, in which water defrosting was disclosed, then 
that would be admissible. 

The Court: Or discussed, or if the state of the art 
was discussed. 

Mr. Neave: Or discussed, because that shows that 
was in the art, and the inventor is taxed with it, and he 
must know that. Everything that is in the art the in- 
ventor must know. 

The Court: I think it is admissible. 

Mr. Neave: This is a back-handed way of doing it, 
your Honor, because this fellow— 

The Court: Well, if you can produce it by a writing, 
you can produce it orally as a record of a proceeding. 
The objection is overruled. 


We will recess until 2:00 o’clock. 


(Whereupon, at 12:00 o’clock noon, a recess was taken 
until 2:00 o’clock p. m. of the same day.) [61] 
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Los Angeles, California; September 17, 1946; 2:00 
o'clock P. M. 


The Court] Bx pantie: 
The Clerk: No ex parte, your Honor. Furiicmeiaer 


The Court: Before we proceed with the case, the se- 
nior judge has asked that we take some note of the fact 
that this is the 159th anniversary of the signing of the 
Constitution. J just want to mention that and let the 
Clerk make a minute appearing in the minutes that atten- 
tion of counsel and the court was called to the fact that 
for 159 years the American courts have been sitting un- 
interruptedly under the Constitution. 

Proceed. 

Mr. Lewis Lyon: Before proceeding, in order to de- 
termine, as far as I am able to, just what our program 
of presentation of this evidence will be, we have certain 
installations which, if your Honor feels it would help you 
in any way to understand this case, we would like to have 
you see actual installations and operation. In fact, there 
are two of the installations which I have referred to in 
my opening statement, that is, the Johnson Pie job and 
the Dutch Maid Ice Cream, the operations of which are 
still proceeding as they were originally installed, and I 
think it would help your Honor to understand this case 
very materially to see the actual operation of these struc- 
tures and how they are operated. [62] 

We could arrange for that inspection at any time that 
would suit your Honor’s convenience, or counsel for plain- 
tiff. 

The Court: Any objectionr 

Mr. Neave: No objection at all, your Honor, if it 
helps you at all in the case. 
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The Court: Well, while this is an American court we 
still give some adherence to the old Chinese proverb about 
one picture being worth 10,000 words, so we may be able 
to save somebody 10,000 words here. 

When would be an appropriate time to go? Before the 
patent is explained or afterwards? I mean, before your 
experts get up and say, “Turn petcock 1 to valve 6.” 

Mr. Lewis Lyon: I think, your Honor, it would be 
just as well to see it before and maybe it will eliminate 
a lot of necessity of that detailed explanation. 

The Court: From both counsel’s opening statement, 
the patent doesn’t appear to me to be a very intricate or 
involved one at all. 

Mr. Lewis Lyon: No, it isn't. 

The Court: In fact, I flatter myself with feeling that 
I have some sort of an understanding of it now. 

Mr. Lewis Lyon: It is very simple as far as the me- 
chanical operations are concerned. It is very interesting 
to see it in actual performance, as I think you will see. 

The Court: You want me to go and see one of your 
in- [63] stallations? 

Mr. Lewis Lyon: Yes. 

The Court: Have you got a brine installation that I 
can see? 

Mr. Lewis Lyon: I have tried to find a brine installa- 
tion, but unless plaintiff is able to supply one, I can’t at 
the present time. 

Mr. Neave: I can find out, your Honor. I don’t 
happen to know. 

If these installations are inspected, I was wondering 
whether counsel intends to have testimony taken at the 
time of inspection. Is a record going to be made, and 
so forth? I think perhaps the device is so simple that it 
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might not be necessary for your Honor to see the installa- 
tion, but if it is of any help to you, of course I have no 
objection. 

The Court: Well, from both counsel’s statements it 
would seem to me that in a comparison of what you assert 
is the disclosures of the prior art and more nearly in 
anticipation of this patent than any other would be the 
brine installation, and I think that if I could see one I 
would like to see the other. 

Mr. Neave: I will find out and let your Honor know 
a little later. 

The Court: Very well. We will proceed this after- 
noon then with the testimony and settle that later. [64] 

Mr. Lewis Lyon: Your Honor, then the understand- 
ing is that you will settle the time later? 

The Court: Yes, when he sees if he can find a brine 
installation. 


aL a, PARWaS. 


called as a witness by and on behalf of the plaintiff, hav- 
ing been previously sworn, resumed the stand and testified 
further as follows: 


Mr. Lewis Lyon: I believe there was a question re- 
maining unanswered at the conclusion. 

The Court: Yes. Will you read it, pleaser 

(The record was read by the reporter as follows: 

“Q. Will you state what transpired? 

“A. After the preliminary order of business, Mr. Bar- 
ney Goldstein introduced me, and I immediately started 
in to give a complete history of all defrosting methods 
that was known by the industry up to that time, and prior 
to giving a demonstration of the water defrost, and then 
I went into the demonstration of the unit that I had had 
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built up; and immediately after defrosting the unit that 
had been first frosted up by the condenser unit on the 
stand, I further went into a complete story as to the 
possibilities of the water defrost, where they could be 
used, and how satisfactory they were. And at this stage 
of trying to explain as to how they could be used [65] 
in cold storage installations, I was quite rudely inter- 
rupted’’—) 

The Court: “Rudely interrupted” may be stricken. 
Strike everything from there down to what Mr. Hawkins 


Said. 


(Continuing reading): 


‘by a Mr. Hawkins, who I understand, or understood 
at that time, was some assistant to Mr. Goldstein on the 
committee. I don’t recall what his exact status was. Not 
being a public speaker, I assure you that it was somewhat 
of a shock to have any one, let alone Mr. Hawkins, right 
while I was speaking, jump up on his feet and turn his 
back to me, and make a statement to this group—’”) 


lite Court: “Wat sentence may be stricken, )he ob- 
jection was to what his statement was. That objection 
is overruled. You may now state what Mr. Hawkins 
said. 


The Witness: Mr. Hawkins stated that he refused 
to sit there any longer and let a newcomer into the in- 
dustry tell him that this system would work. 


Oeeeeeric. Lewis Lyon: As a resuiiae: that demon- 
stration that you made at San Francisco, were you able to 
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obtain any orders for this water defrost system in the 
Bay area? 

A. Not for a considerable time; about a year, as I 
recall the time. 

Q. What was the installation that you finally made in 
[66] the San Francisco Bay area? 

A. The Haslett Warehouse job at Oakland. 

Q. Will you state the circumstances leading up to and 
the facts of that installation in the Haslett Warehouse, 
Mr. Jarvis? 

A. This Haslett installation or Haslett job came to 
my attention quite by accident on a Sunday while visiting 
the Haslett Warehouse with a friend. I was on my trip 
to the north to solicit business from our distributors, and 
when I saw this job being calked in and saw the size of 
it, it was a room somewhere around 100 feet long by 
about 30 or 40 feet wide, I became tremendously inter- 
ested and stayed over in San Francisco until Monday 
morning, at which time I contacted Mr. Hinman, the gen- 
eral manager of Haslett, and asked him from whom he 
was purchasing his refrigeration for the cold storage 
warehouse I had seen, and he stated to me that he was— 

Mr. Neave: Your Honor, here we go again. 

The Court: Wl think se! 


QO. By Mr. Lewis Lyon: Just eliminate what was 
stated to you at that time, Mr. Jarvis, and continue with 
your explanation of this installation. 

A. Mr. Hinman showed sufficient interest to call in 
his chief engineer, Mr. James Payne, and made the state- 
ment to me if I could sell Jimmie Payne— 


Mr. Neave: Your Honor, this is nore Nearsayeafe) 
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The Court: I think so. Omit the statements that they 
made to you. 

©. By Mr. Lewis Lyon: You stated that he called in 
Mr. Payne, and you then took the matter up with Mr. 
Bayite, 1S tat correct ¢ 

A. Yes, that is correct. And Mr. Payne— 


©. As a result of your conversation with Mr. Payne, 
you were able to get the order for that installation, were 
you? A. Ona six months trial basis, yes, sir. 


©. Was it or was it not necessary for you to give any 
guarantee to get that job installed? 

A. It was necessary to give a guarantee that if the 
units did not work to their entire satisfaction and in ac- 
cordance with the statements regarding how it would 
function, that we would take it out with no cost to them 
and replace the original installation that they intended to 
put in at no cost to them. 

Q. Was that job installed on that understanding? 

A. Yes, sir, it was. 

Is that job still operating? 
Mes sig it 1S, 

The Court: What kind of a system did you agree to 
put back in, if you took your out? 

The Witness: The system that Haslett had already 
engineered and had purchased the ote to install. [68] 

The Court: What was it? 

The Witness: A pipe installation, your Honor. 

The Court: A brine system? 

The Witness: No, sir, an ammonia system with a 


> 30 


direct expansion, where the entire ceiling of this room 
for about four feet down was filled with coils. 
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The Court: What defrosting system did he have? 

The Witness: Your Honor, on that type of defrosting 
it was necessary to use the hot gas method, in which case 
they would be obliged to remove from the room hundreds 
of thousands of pounds of frozen products. 

The Court: All right. Did you put the system in? 

The Witness: Yes, your Honor, we did. 

The Court: Do you know whether or not it has 
worked? Have you been back there? 

The Witness: I have been back a number of times. 

The Court: Did you have to take it out and put the 
Gtitets tare 

The Witness: No, sir, we did not. 

The Court: Does that system still remain there? 

The Witness: It still remains. 

The Court: When did you put it in? When was it 
completed ? 

The Witness: The exact date, your Honor, I don’t 
recall. 

The Court: Well, about when? [69] 

The Witness: About early 1939. 

The Court: Early in 1939. Is it there andi 
been operating during this period? 

The Witness: Continuously. 

The Court: Continuously? 

The Witness: Yes, sir. 

The Court: The same system? 

The Witness: The same system. 

The Court: No changes? 

The Witness: No changes after the initial adjust- 
ments were made. 

The Court: Very well. 
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Q. By Mr. Lewis Lyon: That system was written 
up, I believe, after installation, sometime later, in the 
“Air Conditioning and Refrigeration News”, was it, Mr. 
Jarvis? Pew that is copect, 

The Court: That will be C, for identification. 


(The document referred to was marked as Defendant’s 
Exhibit C, for identification.) 


Mr. Neave: Are you offering that? 

Mr. Lewis Lyon: I will have to have it identified 
first. 

QO. By Mr. Lewis Lyon: I hand you Exhibit C, 
which is entitled “Reprint from Air Conditioning Re- 
frigeration News’ of September 17, 1941, and ask you 
if you can identify this, Mr. Jarvis. [70] 

poe Ves@r can. 

Q. You identify this as what? 

A. As the story that was written up about the Haslett 
installation. 

©. And was that published in the periodical which 
appears at the top of Exhibit C? 

Pee ces it Was. 

Q. Under what date? 

A. Under the date of September 17, 1941. 

Q. That is a periodical of the refrigeration industry, 
ie A. Yes, sir. 

©. Of general circulation? 

A. Yes, it has a very wide circulation. 

Mr. Lewis Lyon: I will offer this article in evidence 
fee Detendant s Exhibit C. 

Mr. Neave: I object to it, your Honor. I don’t see 
the relevance of this article, and I submit it is completely 
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hearsay. After all, this is with respect to an installation 
long after the invention of the patent. 

The Court: It would be admissible, if admissible at 
all, on the element of its being a useful invention and 
having commercial success. 

Mr. Neave: Having commercial success, yes, but there 
may be all sorts of statements in that article of fact, 
which, of [71] course, have no prohibitive value here. 
Just because some statement is made in this article is not 
a proper way of proving the facts with respect to that 
statement, and the question of commercial success ought 
to be proved by somebody who can be cross-examined 
upon it. 

The Court: I think so. Of course, you can cross- 
_ examine this witness, so far as he goes, as to the weight 
of his testimony. [72] 

Mr. Lewis Lyon: We will produce also Mr. James 
Payne, the engineer that operated that plant here. 

The Court: The objection is sustained. This in the 
meantime will be marked for identification. If you pro- 
duce the author of the article, then he can be cross ex- 
amined. 

Mr. Lewis Lyon: I will re-offer it through the other 
witness. 

If I might explain, our purpose is to show the public 
recognition that was given this job on the element of 
commercial success, and also the proposition of the com- 
mercial recognition that was given this system after the 
Refrigeration Engineermg overcame the initial resistance 
to its introduction. I am not presenting that as an argu- 
ment at the present time, but merely as an explanation, 
your Honor. 
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The Clerk: Defendant’s C for identification. 


(The document referred to was marked Defendant’s 
Exhibit C for identification.) 


By Mr. Lewis Lyon: 


Q. Mr. Jarvis, in referring to this association meet- 
ing at which you presented your story with respect to 
water defrosting, you refer to a Mr. Hawkins. I hand 
you Exhibit B for identification and will ask you if the 
Mr. Hawkins you refer to is identified on this exhibit. 

A. Mr. John A. Hawkins is on this under the Ad- 
visors Educational Committee. He is the same Hawkins 
that I referred to. [73] 

©. What was your first installation made in the city 
of Los Angeles or in this’ immediate vicinity? 

A. It was made to an Oriental fellow on San Pedro 
Street. I think he pronounced his name Kawike. 

QO. K-a-w-i-k-e? pene Uhat 16 correct 

QO. Will you explain the circumstances of that instal- 
lation, Mr. Jarvis. 

A. Well, I was able through a very personal friend of 
mine, Mr. Elmer Johnson— 

The Court: What is the materiality of the circum- 
stances, counsel? 

Mr. Lewis Lyon: The materiality, your Honor, is 
that I want to show the difficulty that they had in intro- 
ducing this system, what happened when this installation 
was made and what steps were necessary in order to get 
this system introduced at all because of the trade re- 
sistance and the resistance of the so-called engineers in 
the art that were supposed to know. 

The Court: All right. Go ahead. 
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The Witness: I was able to get this job installed 
through the personal help of a very good friend of mine, 
Mr. Elmer Johnson, who was chief engineer for O’Keefe 
& Merritt Company, who made the installation, who also 
manufactured the condensing unit. 

It was installed in a reach-in hardening cabinet to hard- 
[74] en the ice cream from one of O’Keefe & Merritt’s 
freezers that they manufacture 

We encountered considerable trouble on this job be- 
cause we failed to supply sufficient coverage with our 
spray except on the fin section of the coil and did not 
supply the water spray over the return bends assuming, 
I guess, because they were out of the airstream they would 
not frost, and consequently we had to take that coil out 
and build another coil with sprays over the return bends 
before the job was entirely satisfactory. 


By Mr. Lewis Lyon: 

Q. After this change was made, was the job entirely 
satisfactory ? A. Yes, it was. 

©. And it stayed put? AG Ves, sir 

Wee Comics IS ie still Weeitee 

The Witness: Your Honor, I don’t know whether it 
is or not. I haven’t personally investigated it. 


By Mr. Lewis Lyon: 

©. In introducing this system in the city of Los An- 
geles, did you at any time appear before any meeting of 
any engineers here in Los Angeles of any company or 
otherwise, Mr. Jarvis? 

A. I] gave one public demonstration at the R. W. 
Weid- [75] line Company on South Los Angeles Street. 
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©. Who was present at that demonstration? 

A. There was about 30 refrigeration salesmen and 
engineers, sales engineers, present, and in addition to the 
engineers working for the R. W. Weidline Company there 
was a Mr. Vering of the Vering Manufacturing, Mr. 
Carl Hyde, also of the Vering Manufacturing, and a Mr. 
Wally Hulse from Koch Refrigerator, whose product 
Mr. Weidline also handled. 

©. What was the reception of that demonstration at 
that time? 

A. The reception at that time was typical of all other 
receptions, that everyone would look at it and make very 
few comments, because most people don’t just make com- 
ments without some reason for it, or ask for their com- 
ments, but those that did comment said that they would 
have to see a job installed before they would believe it 
would work. 

Mr. Neave: Your Honor, I don’t like to interrupt, 
but it seems to me that the continual reference to what 
people said is not proper under the circumstances. 

The Court: JI suppose the only admissibility of this 
at all would be that it would tend to show the novelty, 
that this was a new thing. 

Mr. Neave: I don’t think that is the proper way of 
proving that. It has no probative value. We haven’t 
any indication of the competence of these people that he 
is talking to. [76] 

In addition to that, this is long after the invention of 
fie patent. 

iiitemeount. Of course it would apparently be still 
new. 
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Mr. Lewis Lyon: It shows the reception that the art 
had of it and that it was very contrary to the teachings 
of the art and that the people said that they could not 
accept it unless they saw it work, which goes very heavily 
to the point— 

The Court: I think that is true, but I don’t know. I 
overruled the other one on that basis. I think he is right. 
I think if you want to produce that kind of testimony you 
will have to produce the people who said it. 

The objection will be sustained, and that portion of the 
answer stricken as to what they said. 

Did you sell any orders there? 

The Witness: Yes, sir. 

The Court: How many? 

The Witness: Do you mean, your Honor, that I sold 
an order that night from the demonstration? 

The Court: Did that result in orders? 

The Witness: It resulted in some future orders from 
the R. W. Weidline Company. That is what I meant to 
Say. 

By Mr. Lewis Lyon: 

Q. Did you do anything in addition to this denionstra- 
tion in furthering the obtaining of the orders from the 
R. W. |77| Weidline Company, Mr. Jarvis? 

A. The only thing I did other than the demonstration 
was to talk to various customers at the R. W. Weidline 
Company who were brought to our plant to see this de- 
vice, this water defrost coil. 

The Court: Did you have one in operation at your 
‘plant? 

Whe Witmess: Yes) sir: werdia, 
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By Mr. Lewis Lyon: 
Q. And customers were brought there to look at it, 


were they? A. They were. 
©. Before any of these sales were made? 
ine Wiley were, 


Q. You stated, Mr. Jarvis, that there was one Mr. 
Hulse present at this meeting, is that correct? 

A. That is right. 

©. Are you acquainted with Mr. Hulse? 

A. Yes, I am. 

Q. Were you acquainted with him before the meeting? 

A. I had met him on one occasion prior to that demon- 
stration. 

Mr. Lewis Lyon: Your Honor, I don’t want to appear 
to be going against your Honor’s ruling in this, but may- 
be it is not an opportune time, it is more in the nature of 
rebuttal, but 1 do want to set before this court, either 
now or in [78] rebuttal, the position that was taken by 
Mr. Wally Hulse at the time of that demonstration as 
he is one of the principal witnesses relied upon by the 
plaintiff in their attempt to prove prior use. 

The Court: Maybe you can get it out of him by cross 
examination, so why take up the time now? 

Mr. Lewis Lyon: Mr. Hulse is not here, and won’t 
be here. 

The Court: I thought you said he is one of their 
principal witnesses. 

Mr. Lewis Lyon: They took his deposition in Port- 
land. 

The Court: In Portland? 

Mr. Lewis Lyon: Yes, in this matter. 

The Court: I think it is anticipatory, counsel. 
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Mr. Lewis Lyon: I will wait until the matter is put in 


o 


and then renew the offer, if that is your Honor’s desire. 

Q. Did you ever have at this time dealings with 
Creamery Package Company or anyone connected with 
that concerm: A did: 

Mr. Neave: May we ask what “this time” is? 

By Mr. Lewis Lyon: 

©. When was this? 

A. I don’t believe I understand your question. 

Q. What was the time? 

The Court: When did you have your meeting at 
Weidline? 

The Witness: Your Honor, I don’t remember the 
exacin| 7 Ol idate: 

The Court: Well, approximately, the year. 

The Witness: It seems like °39, but I am not sure. 
I can refer to the records. I have all those records. I 
have them here. J turned them over to Mr. Lyon. 

By Mr. Lewis Lyon: 

©. You refer, do you, to the sales records that you 
gave me, Mr. Jarvis? 

A. Yes, sir. I gave you a tabulated list of each in- 
dividual coil that was sold of this new water defrost coil 
and to whom it was sold and the date. 

The Court De you have it ehnerc: 

Mr, Lewis Lyon: Yess 1 baveaiehere 

The Court: Why don’t you lead him a minute. I 


think it would be harmless leading. 


vs. York Corporation, a Corporation 69 


(Testimony of H. T. Jarvis) 
By Mr. Lewis Lyon: 

Q. I believe that you were referring to the time pre- 
ceding the installation of this Johnston Pie Company job 
to establish that date, are you not, Mr. Jarvis? 

A. Preceding the Johnston Pie job? 

O. Wes. A. I don’t believe so. 

The Court: When was the Weidline meeting? 

Mr. Lewis Lyon: The Weidline meeting is not on 
here. He will have to pick it out as to how he estab- 
lishes that [80] date, your Honor. I will hand him these 
records. 

The Court: All right. 

The Witness: I believe, your Honor, that the meeting 
at Weidline was within the first three months of 1939. 

hte (Convers Meee 

The Witness: Yes, sir. 

Mines Count a0.) tight, 

By Mr. Lewis Lyon: 

Q. When did you first take this matter up with any 
representative of Creamery Package Company, Mr. Jar- 
vis? 

A. At about the same time of the meeting with Weid- 
line Company, I called on both the Creamery Package 
and all other commercial refrigeration accounts in the 
city of Los Angeles. 

Q. And asa result of your call upon Creamery Pack- 
age, did you make any arrangements with that concern? 

A. I made no specific arrangements at the time I 
called on them. 

Ome wt eaater date, did your 

A. I made specific arrangements with them at the 
time they brought a Mr. Lawrence from the Dutch Maid 
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Ice Cream Company, one of their customers, and agreed 
to guarantee the installation 1f they would put it in and 
take the coils out if they did not function. 

Q. That is with reference to the Dutch Maid job, and 
when was that installed or that order taken, if you will 
re- [81] fer to your records? 

ee lin Decembcnmareml 32) 

Q. Now will you explain the situation with respect to 
the installation of the Johnston Pie Company job in Los 
Angeles. A. May I have that question? 


(The question referred to was read by the reporter, as 
follows: 


(“Q. Now will you explain the situation with respect 
to the installation of the Johnston Pie Company job in 
Los Angeles.’’) 


The Witness: This job was handled mainly by one of 
my sales engineers, Mr. Kirkwood, who was the Frigid- 
aire Engineer, just prior to our hiring him about three 
months before the Johnston Pie job, and through one of 
the Frigidaire dealers that he knew very well he was able 
to get them to recommend to Mr. Johnston of the John- 
ston Pie Company the water defrost installation, and sub- 
sequently I gave them, or Mr. Kirkwood rather gave them, 
a letter with my approval guaranteeing the installation if 
they would put it in. 


By Mr. Lewis Lyon: 

Q. That is, you gave them a written guarantee before 
they would permit that installation to be made? 

A. I authorized a guarantee, or Mr. Kirkwood’s sig- 
nature, to be given; yes, sir. 
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Q. Do you know, Mr. Jarvis, of your own knowledge 
[82] whether that Johnson Pie Company is still installed? 

A. Yes, I do. 

Q. Is it still working? 

A. Still working to their satisfaction. 

Q. Do you know, Mr. Jarvis of your own knowledge 
as to whether the Dutch Maid Ice Cream job is still 
installed? A. I do. 

Q. Is it still operating? Az Y cs) it 1s. 

Q. Giving satisfaction? Wes LE Ss 

Q. You have never been called upon to replace or 
change either of these jobs in any way? 

A. No, sir, we have not. 

Q. I hand you a copy of a letter of June 16, 1939, 
addressed to Johnston Pie Company, and I will ask if 
you can identify this letter. 

ithe Court: D: 

The Clerk: D for identification. 


(The document referred to was marked Defendant’s 
Exhibit D for identification. ) 


The Witness: This is a copy of the letter that Mr. 
Kirkwood was authorized to send to Mr. Johnston. 
By Mr. Lewis Lyon: 

Q. The original of that letter was signed in your 
[83] presence? A. It was. 

Q. Is this a true ribbon copy of that letter? 

Een eS. 

Q. Was the letter, to your knowledge, sent to or 


posted to the Johnston Pie Company, the addressee? 
eS asit. 
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Mr. Lewis Lyon: I will offer this copy in evidence as 
Defendant’s Exhibit D. 

Mr. Neave: No objection. 

The Court: Admitted. 


(The document referred to was received in evidence 
and marked Defendant’s Exhibit D.) 


[Note: Defendant’s Exhibit D will be found in the 
Book of Exhibits at page 1484. ] 


Mr. Neave: I don’t know what the custom is here, 
your Honor, but we have no copies of these exhibits and 
I hope that counsel will furnish us promptly with copies 
of them. 

Mr. Lewis Lyon: Yes, I will see that you get copies. 

The Court: I somehow or other had the impression 
that each side here had exchanged prior to the trial copies 
of all writings they had expected to rely upon. 

Mr. Neave: No, sir. 

Mr. Lewis Lyon: We haven’t either. 

The Court: How did we miss on that? 

The Clerk: We didn’t have a pretrial. 

Mr. Neave: For purposes of cross examination, it 
would [84] be helpful to have these exhibits. I don’t 
know whether it is possible for us to take these out of 
the Clerk’s custody over night, or what. 

Mr. Charles Lyon: If it is agreeable, we will with- 
draw the exhibits and photostat them at the end of each 
day and supply you with photostats the following morn- 
ing. 

The Court: Is that agreeable? 
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Mr. Neave: That is a little difficult, your Honor, be- 
cause then they are not available to us during the evening. 
I hope that Mr. Lyon hereafter can make available when 
he is offering something a copy for our use. 

The Court: Maybe you can get photostats beforehand. 


Mr. Lewis Lyon: As far as possible I will, your 
Honor. Some of this correspondence has only recently 
been presented to me. 


The Court: Very well. 


Mr. Neave: I might add, your Honor, I understand 
that Mr. Lyon wants to offer a number of publications, 
and so forth, and yesterday I asked him for copies of 
those, which I haven’t received yet. I hope that I can get 
them at the time they are offered. 

Mr. Lewis Lyon: I will get them to you before this 
evening. I have one additional one that I will try not to 
refer to tonight, but I will have it for you in the morning 
if possible. [85] 

Mr. Neave: Thank you. 

The Court: I am sorry I didn’t have a pretrial con- 
ference in this matter because ordinarily in patent matters 
I like to see that all prior art and previous publications 
are exchanged between the parties sufficient in advance or 
trial. 

Do you have additional copies? 

Mr. Neave: Yes, indeed, your Honor. Ours, of 
course, have already been noticed in the complaint and 
they can get those, and those that were not I gave to Mr. 
Lyon yesterday. 

The Court: Very well. You will have those ready 
tonight? 
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Mr. Lewis Lyon: I will try to get them, your Honor. 
Mr. Charles Lyon: As fast as we can get the photo- 

stat operators to work. We have some of them already. 
The Court: Very well. 


By Mr. Lewis Lyon: 


Q. Mr. Jarvis, have Refrigeration Engineering licensed 
any other concern under the McAdam patent in suit? 

A. A number of them. [86] 

©. Can you name the companies that are licensed? 

A. I believe I can. 

The Court: You have the agreements there. Hand 
them to him so he can refresh his recollection, and I be- 
lieve it will save some time. 

Counsel, have you seen them? 

Mr. Neave: No, sir. 

The Court: Are they all the same? 

Mr. Lewis Lyon: Not identical, your Honor. 

die Court elieniont: 

Mr. Lewis Lyon: They are principally the same. As 
far as I know, your Honor, they are word for word, with 
one possible exception, so it may be just as well to use 
one as a sample, and I will leave the others here. 

The Court: We will have them all marked for identi- 
fication, and then use one to be introduced in evidence, 
if it is admissible.’ We can determine that later. There 
is no use in building a record up here. 

Mr. Lewis Lyon: That is right. 

The Clerk: These will be Defendant’s Exhibits E, F, 
G. yt, J,.K, and IF 

Uhes@ourt: tomes 

The Clerk: E to L. 
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(The documents referred to were marked as Defend- 
pare Exiibits 1, F, G, H, 1, J, K, and L, for identifica- 
tion.) [87] 


Mr. Neave: And may they be identified as to which is 
which, Mr. Lyon? | 

Mr. Lewis Lyon: I will give them to you. E is 
Drayer & Hanson. I will let you keep the Drayer & 
Hanson, or, I will use that one and you can take the 
others. First I will have them identified. P 

QO. By Mr. Lewis Lyon: Can you determine from 
these copies of the license agreements who the licensees 
are, Mr. Jarvis? Pvc ssite 

©. Will you do so? 

A. Drayer & Hanson Corporation, Los Angeles; Re- 
frigeration Appliances, Inc., Chicago, Illinois. 

Mr. Neave: Which exhibit is that? 

Mr. Lewis Lyon: The first one was E. The second 
one is L, that he referred to. 

The Witness: Pardon me. K is— 

The Court: Can’t you arrange them alphabetically? 
We will get them out soon enough. 

QO. By Mr. Lewis Lyon: All right. Start with them 
upside down. You said E was Drayer & Hanson? 

A. Eis Drayer & Hanson, Incorporated, Los Angeles. 
F is the Bush Manufacturing Company, Hartford, Con- 
necticut. G is General Machinery Company, Spokane, 
Washington. H is McQuay, Inc., Minneapolis, Minne- 
sota. I is Manufacturers [88] Fin Coil, Chicago, Illinois. 
J is Globe Ice Machine Company, Los Angeles. K_ is 
Kramer-Trenton Company, Trenton, New Jersey. And 
L is Refrigeration Appliances, Inc., Chicago, Illinois. 
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QO. By Mr. Lewis Lyon: I hand you, Mr. Jarvis, 
Exhibit H, for identification, and will ask you if this is 
a true photostatic copy of the existing agreement with 
the McQuay Manufacturing Company, and is it complete 
in every respect? 

A. Yes, sir, it is a true photostatic copy of the original 
license agreement. 

Q. Is that agreement now in effect? 

A. Yes, sir, it 1s. 

Q. Are the royalties still being paid under that agree- 
ment? A. Yes, sir. 

Q. In accordance with the terms of the agreement? 

A. Yes, sir. 

Mr. Lewis Lyon: According to the court’s suggestion, 
I will offer the document, Exhibit H for identification, 
into evidence as Defendant’s Exhibit H, it being repre- 
sented that all of the other agreements are the same in 
terms. If I find any difference, I will bring it to the 
court’s attention. 

The Court: Admitted. 


(The document referred to, heretofore marked Defend- 
ant’s Exhibit H for identification, was received in evi- 
dence.) [89] 


[Note: Defendant’s Exhibit H will be found in the 
Book of Exhibits at page 1485. ] 


©. By Mr. Lewis Lyon: Have you had a compila- 
tion made of the royalties that have been paid you or to 
Refrigeration Engineering under the terms of these agree- 
ments? A, I have. 
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Q. Does that compilation give a true account of those 
records? Xe I ales. 

Q. I hand you some papers, Mr. Jarvis, and ask you 
if that is the compilation of your royalty accounts with 
these different parties? 

peeves. sit, they are. 

©. From those reports can you state the total royalties 
that have been paid to you by each of the licensees, up to 
and including the last date shown by that compilation? 

A. The Kramer-Trenton Company, $3,591.90, up to 
the end of 1945. Refrigeration Appliances, $12,918.85, 
to the end of 1945. Manufacturers Fin Coil, $170.42, 
to the end of 1945. Drayer & Hanson, $16,710.40, to the 
end of 1945. McQuay, Inc., $11,550.78, to the end of 
1945. Bush Manufacturing, $7,363.20 to the end of 
1945. General Machinery Company, $40.20, to the end 
of 1945. Globe Ice Machine Company, none; it is a new 
license agreement. 

Mr. Lewis Lyon: That is all. You may cross-ex- 
amine. 

The Court: Cross-examine. [90] 


Cross Examination 


By Mr. Neave: 
©. Mr. Jarvis, as I understand it, you are familiar 
with refrigeration problems? a il veel eat i sian, 


Q. «What education have you had in technical engi- 
neering lines? 


A. Mainly the School of Hard Knocks. 


Q. Are you an engineer, graduate engineer ? 


Pe ledta not. 


78 Refrigeration Engineering, Inc., etc. 


(Testimony of H. T. Jarvis) 


Q. You started work in refrigeration in 1927? 

Eve tat iS COnGeeL 

Q. What did you do at that time? 

A. Sold household refrigeration for the first perhaps 
year or year and a half. 

Q. Whom did you work for then? A. Myself. 

©. Were you an agent for somebody else? 

A. J operated under the name, fictitious firm name, of 
Jarvis Brothers. 

Q. You sold somebody else’s refrigeration equipment; 
is that right? 22 Thar serine, 

©. Whose equipment? 

A. I sold Kelvinator and ©’ Keefe & Merrintipmime 
ety || 91] 

QO. Was that household refrigeration? 

A. No, sir. The household was O’Keefe & Merritt. 

©. I can’t quite hear you, Mr. Jarvis. 

A. The household was O’Keefe & Merritt. 

Q. And that was for a year that you did that work? 

A. From a year to eighteen months. 

Q. What did you do after that? 

A. I continued to sell household refrigeration, and in 
addition commercial refrigeration. 

Q. That was for yourself? A. That’s@iaeiie 

Q. Selling other people’s equipment? 

Peet hat cele 

Q. Did you do that until 1932? A. I did 

Q. And then you formed your company? 

A. Formed the present corporation, Refrigerating En- 
gineering, yes, sir. 

©. And you have been with them ever since? 

Peed ates riche, 
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Q. That is a corporation? Poe What richt 

Q. Now, I want to get a little clear in my own mind 
just what it is that your company manufactures, and what 
it is that it sells. I understood from your direct examina- 
tion that they [92] manufactured the evaporator unit, the 
coils. Now, does that include the fan? Do you manu- 
facture the fan? 

A. No, sir, we do not manufacture the fan. 

©. And you do not manufacture the motor that goes 
with that? A. No, sir, we do not. 

©. That is a part, however, of the unit that you sell? 

ie It is. 

Q. You buy those and resell them. What about the 
container which in the patent is shown above the coils? 
Do you sell such a container? 

A. I don’t believe I understood your question. 

Q. There is the water defrost spray container placed 


above the coils. Do you sell such a container with your 
unit? ma We do, 


©. And you make that? A. We do. 
Q. What about the drip pan below the unit? Do you 
make and sell that? A. Yes, we do. 


©. Now, what about the connections to the container, 
water container, above the coils, the rubber hose, I be- 
lieve it is? Do you sell the rubber hose? 

A. We do not. 

QO. When you sell these units, you sell them as a unit, 
[93] a complete unit, consisting of the water container, 
the evaporators, the fans, the motor and drip pan only; 
is that right? A. That’s right. 
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©. Now, do you sell any valves, three-way valves, 
with the unit? 
We supply a three-way valve with each unit, yes, 


2 


©. That is with each unit that you sell? 

A. Each water derrost unit: 

Q. Now, do you sell the water defrost unit separately 
from the entire unit, the coils? 

A. I am sorry. Your question isn’t clear. 

Q. Well, my difficulty is that I am not quite clear as 
to what it is you sell. Is this a package you sell, a com- 
plete package, consisting of a tank on top the coils, the 
fan, the motor, and the drip pan, all enclosed in one pack- 
age? Aw Yesjssim, thats riche 

©. I see. So that with each such package you sell the 
valve,—a valve; is that right? A. That’s right. 

©. But no conduits, no water conduit between the 
valve and the other parts of the unit? 

A. Yes, I would say that we sell some conduit with it, 
because there is a piece of conduit connected on to the 
spray pan and also the defrost pan. [94] 

©. How long a piece is that? 

A. Maybe 8, 10 or 12 inches, depending on the model. 

©. That is integral with the pan? 

ee = liveice 

QO. I see. But there is, as I understand it, conduit 
between the unit and the valve, and you don’t sell that? 

ee Nowsie 

Q. That is right. Now, these valves that you sell, 
you don’t make those? ec dO ote 

Q. What are they? What kind of valves are they? 

A. They are a three-way valve. 
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Q. Just what does that mean? 

Plt means that you can use either one of three 
openings on them. 
Is that a manually-operated valve? 
The one that is supplied with each unit, yes. 
It is not electrically-operated? NO esiie 
And that you buy in the open market? 


Yes, sir. 


OP Oe PO 


Was that available as a commodity when you went 
in ee in 1927? 

A. I don’t know whether it was or wasn’t. 

QO. Was it in 1932, when you incorporated your com- 
pany? [95] 

A. I wouldn’t know whether it was or not. I had no 
occasion to find out. 

©. You never saw a three-way valve prior to the time 
that you started selling them in this unit? 

A. To my knowledge I had not, no, sir. 

©. After you sell these units, do you install them? 

A. We do not, no, sir. 

Q. Do you sell them to retailers who then do the in- 
stallation ? 

A. We sell them to contractors and other manufac- 
turers only. 

Q. And they make the installation? 

A. Yes, sir. 

OQ. They make the connections? 

Pee tbat sorioht. 

Q. Now, you mentioned the National Association of 
Practical Refrigerating Engineers. Do you know what 
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are the qualifications necessary to become a member of 
that association? 

A. I don’t believe I know exactly the qualifications 
except that they must be an engineer in the industry. I 
believe that is the basic qualification, at least. 

Q. Are you a member? A. I am now 

Q. Do you know whether or not you have to be a 
graduate [96] engineer to be a member of that Associa- 
tion? A. Iam sorry, I don’t know. 

Q. Now, you mentioned a Mr. John A. Hawkins who 
interrupted you while you were talking. What is his full 
name, do you know? 

I believe it is John A. Hawkins. 

Where 1s eem sO, A. San Francisca: 
Do you know him personally? 

I do now, yes, sir. 

You didn’t know him before then? 

» | didticranomci: 

The Court: Have you sold him your refrigeration? 

The Witness: No, sir, I haven’t. 

OQ. By Mr. Neave: What is his business, do you 
know? 

A. He is anengineer. I believe at the present moment 


>1O > 00 > 


he is with the government, but he has been, since I met 
him at this meeting, an engineer for one of the large ice 
companies in San Francisco. 

Q. When you used the term “engineer,” how were you 
using it? Do you mean a graduate engineer? 

A. I mean that he is the man that has complete charge 
of the refrigeration machinery, and is called an engineer, 
and all problems pertaining to the equipment are referred 
to him as an engineer. [97] 
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QO. You don’t know whether or not he is a graduate 
engineer ? 

A. I don’t know whether he ever went to school a 
day in his life or not. 

©. That’s right. You didn’t know anything about 
him prior to the time he interrupted you? 

A. No, sir. 

©. Now, you mentioned a job that you put in, I think 
it was at the Haslett Warehouse, where you said that they 
had hot air defrosting. Was that the Haslett Warehouse 
job? A. I don’t believe it was. 

QO. What job was that? 

A. I don’t know, sir, what job you are referring to. 

©. You recall in your direct testimony that the court 
asked you— 

Mr. Lewis Lyon: It was hot gas. 

Q. By Mr. Neave: Hot gas. The court asked you 
whether your method of defrosting was satisfactory, and 
you said, “Yes.’”’ Then he asked you what kind of de- 
frosting you were going to put back in there if it wasn’t 
satisfactory. A. That was hot gas and not hot air. 

OQ. What job was that? 

A. The Haslett Warehouse. 

OQ. The Haslett Warehouse. Now, that job, as then 
installed, before you put in your unit, had pipes, refriger- 
ation [98] pipes, around the room; is that correct? 

A. No, sir, the job had not been installed. They had 
purchased the pipe, but had not installed it at the time the 
sale was made. 

Q. The installation that you would have had to have 
made if your device had failed would have been a pipe 
job; is that correct? A. That’s right. 
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Q. That means that bare pipe would run around the 
room? 

A. No, sir, that wouldn’t run around the room. That 
would be mounted on the ceiling. 

@r On a portion ofc recllinea 

A. On the entire ceiling. 

Q. On the entire ceiling? 

A. In that type of installation. 

©. Am I correct that there are, in general, two kinds 
of refrigerating units, and one is the, let us call it, pack- 
age job, such as yours, where it is enclosed except for 
the front or side, or wherever it may be that the air is 
blown through, and the other kind where you have a lot 
of exposed pipes in a room and there is no fan, or possibly 
there may be a fan; is that right? 

A. Well, that is two types of coils, yes, sir. 

Q. There was those two types of coils? 

A. Yes, sir. [99] 

©. You mentioned the first installation that you made 
at the Kawike store. What was the date of that installa- 
tion? 

A. I will have to refer to our installation here. 5-5-39. 

©. You mentioned the Kramer-Trenton Company as 
being one of your licensees. Do you know whether or not 
they sell refrigeration units with defrosting equipment 
other than water defrosting? 

A. Yes, sir, they do. 

QO. What kind? 

A. I believe they sell two different kinds. One of 
them is an electric defrosting unit, and another is what 
they call a thermal bank unit they have recently developed. 
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Q. What does that mean? 

A. Don’t ask me what it means, because I don’t think 
I can tell you exactly what it means, except they store up 
hot liquid and use it for defrosting, much the same as 
they do hot brine. 

Q. I see. What about the Refrigeration Appliance 
Company? ‘That is also a licensee of yours? 

A. That’s right. 

QO. What equipment do they sell other than the water 
defrosting equipment? 

A. I don’t know whether they sell any other type of 
defrosting equipment or not. [100] 

©. What about the Manufacturers Fin Coil Com- 
pany? Do they sell other types of defrosting equipment? 

A. Not to my knowledge. 

Q. I noticed that their royalties are $170.42. Do they 
sell equipment for low temperature use? 

A. Yes, they do. [101] 


By Mr. Neave: 
QO. What about Drayer & Hanson, what kind of de- 
frosting do they use? A. Water defrost. 


Q. Any other kind? A. Not to my knowledge. 
~Q. What about McQuay, Inc.? 

A. Same applies with McQuay. 

Q. You don’t think they sell anything but water de- 
frost? A. If they do it isn’t known to me. 

Q. And the Bush Manufacturing Company? 

A. Nothing but water defrosting. 

©. And the General Machinery Company? 

A. I believe the same applies there, water defrosting. 

Q. Only water defrosting? A. Yes. 
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©. Doesn’t the General Machinery Company sell re- 
frigeration units for low temperature, below freezing 
jobs? A) Ves, they do, 

Q. How long was it after you first started your com- 
pany in 1932 that you first started making these water 
defrost units? A. About five years. 

©. Have you seen a brine defrosting unit in opera- 
tion? [102] i eeecesealahave: 

Q. Have you seen the coils when they were being de- 
frosted? AL Yes, sir. 

Q. Have you seen the coils of a hot gas unit while it 
is being defrosted? Av ap leayve: 

Q. What about a hot air unit? 

A. I don’t believe I could say that I have seen one 
while they are being defrosted because they are in a duct 
system or they couldn't be defrosted with hot air. 

©. When you say they are in a duct system, does that 
mean that this package unit is closed off from the rest of 
the room when the defrosting is taking place? 

A. That is what I meant to imply; yes, sir. 

Q. And the hot air circulates just within the unit and 
goes out again and doesn’t go into the refrigerated space? 

A. That is right. 

OQ. Now when brine is used to defrost, what effect, if 
any, does the brine hawe upon the frost or ice sompeeme 
pipes? Ome Vell itemiaclicmita 

Q. Does it have any solvent effect in addition or dif- 
ferent from that which water has? 

A. You said solvent? [103] 

OU Wes, 

A. I don’t know whether you would call it solvent or 
not, but it does deposit small particles of salt on the pipe. 
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©. Does the salt help in melting the ice or frost? 

A. I don’t believe so. 

QO. When water defrosting is used, isn’t it a fact that 
the frost or ice on the coils at the top of the unit melt off 
first? A. Quite obviously. 

©. And then progressively downward? 

we liar is right, 

©. And of course you don’t turn the water off until 
all of the frost or ice has been taken off of the coils? 
That is the purpose of the defrosting? 

A. That is right. 

OQ. Now what is the temperature of this water that is 
used to defrost? 

A. It depends on the locality of the installation. 

Q. Do you use tap water? A. That is right. 

©. What is the temperature of the tap water around 
Los Angeles, for instance? 

A. Somewheres between 70 and 80 degrees. 

©. Now when you defrost with hot gas, as you have 
seen it done, isn’t it so that the frosting or ice on the coils 
is [104] melted much the same and at the same rate at 
the top as it is at the bottom or in the middle? 

A. That is not so. 

©. How does it go? Tell us about it. 

A. The ones I have seen, the ice drops off from the 
lower coils first usually, because that is where the refri- 
gerant is fed to the coils and it doesn’t just melt off, it 
usually drops off. 

Q. Drops off from the bottom first and works its way 
up? A. That is right, 
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©. And you haven’t observed the hot air because it 
has been enclosed while it was being defrosted, is that cor- 
ect, A hat ise cortect- 

Q. Now in defrosting with water, your water you say 
is between 70 and 80 in Los Angeles, what is the tem- 
perature of the top coils at the time that you finish your 
defrosting? 

A. That depends on a great many conditions. 

©. What conditions? 

A. The temperature of the refrigerant when you start 
to defrost, for one thing; temperature of the room for 
another. 

Q. Now when you defrost, do you shut off the fan in 
your unit? i Vig alo), 

Q. Do you shut off the refrigerant? 

A. We do—I beg your pardon—did you say refriger- 
[105] ant or refrigeration? 

Q. Refrigerant. 

A. Iam sorry. I understood you to say refrigeration. 
We shut off the refrigeration machine and not the re- 
frigerant. 

Q. You shut down the compressor? 

A. That is right. 

QO. But you don’t take the refrigerant out of the coils? 

A. No, sir, we do not, nor do we shut off the supply 
of refrigerant to the coils at any time. 

The Court: Doesn’t that shut off when you shut off 
the compression ? 

The Witness: No, sir, not necessarily. The refriger- 
ant continues. It depends on the pressure. It continues 
to go through the system to some extent. 
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By Mr. Neave: 

©. Do you sell any evaporator units without a water 
defrost header? A. Yes, sir, we do. 

©. Have you ever brought suit under the McAdam 
patent against any of your customers, any of the people 
that have bought a water defrost system from you? 

A. I believe that could be better answered by our 
attorneys, couldn’t it? 

©. Well, you should know as vice president of the 
company, I should think. [106] 

The Court: You mean brought suit on the patent? 

Mr. Neave: On this patent against anybody who has 
purchased a water defrost system from them. 

The Court: You mean from them? 

Mr. Neave: From them, from the company. 

The Witness: Yes, we did. 

By Mr. Neave: 

©. Who was that? 

Pee the Acme Scale and Pixture and their supplier of 
coils, the Peerless of America; and later we filed another 
suit against Arden Farms and Gay Engineering and 
Carrier Corporation. 

©. That was because of their having purchased from 


you these units that you sold? I INO, Se 
©. It was for having purchased the units from some- 
body else? A. That 1s right. 


QO. To the best of your knowledge, you have never 
sued anybody because they purchased the unit that came 
from your company? Oi Sconce not, 

OQ. Does the McAdam patent number appear on the 
units that you sell? ALY Yess G7] 
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Q. I think you stated that you don’t sell any compres- 
sors or condensers, did you so state? 

A. I stated that we don’t sell condensing units, but 
we do sell a line of evaporative condensers. 

©. What about compressors? 

A. We don’t have anything to do with compressors. 

©. You don’t sell the refrigerant used in these units, 
do you? Ay Nowsir,g we domo 

Q. Any refrigerant can be used in these units, is that 
correct? 

A. If the unit is made for the particular type of re- 
frigerant; yes, sir. 

Q. Is that specified when you sell equipment? Is that 
one of the specifications? A. Yes, sir. 

Q. What is the purpose of the fins on these coils? 

A. To act as inexpensive heat transfer medium. 

©. Does rubber have a relatively low specific heat? 

Pee eibelievesttadece: 

©. Has it got a lower specific heat factor than metal, 
copper for instance? 

A. I would say that it does; yes, sir. 

Q. Does your company not claim that thin walled 
rubber hose must be used inside the refrigerators operat- 
ing below [108] freezing? 

A. Yes, we teach them to use rubber hose; yes, sir. 

Q. And does your company not claim that the drain 
and supply hose must have a fall of not less than one and 
one-half inches for each foot of length? 

A. | hat icicemncer 

Q. Why do you claim that? 

A. Merely to provide adequate drain for the supply 
water and the drain water. 
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©. What is the diameter, the necessary diameter, of 
the conduits? 

Pueelneysvany with every size coil we make. 

©. The water conduits I am talking about. 

A. That is what I am talking about also. 

©. Is there any relation necessary relation, between 
the diameter and the length of the hose as far as the de- 
frosting is concerned? 

A. Not within reasonable limits; no, sir. 

©. Well, now, what do you mean by reasonable limits? 

A. Well, I mean by reasonable limits 1f you connected 
a hose a mile long onto this gadget you wouldn’t get 
enough water through to ever defrost the coil because your 
pressure drop would be so great. 

Q. From a point of view of draining your drain pan 
and your spray header, is there any necessary relation 
between [109] the length and the diameter of the hose? 

A. I am sorry, I don’t believe I understand vour 
question. 

Mr. Neave: Do you want the question read? 

The Witness: Yes. 

The Court: I think we might have a short recess. 

(© for: recess. ) 


Mr. Neave: I think there is an unanswered question. 


(The question referred to was read by the reporter, as 
follows: 


(“Q. From a point of view of draining vour drain 
pan and your spray header, is there any necessary relation 
between the length and the diameter of the hose?’’) 


The Witness: I don’t understand that question. 
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Q. Well, from the point of view of draining your 
defrosting unit, does it make any difference how large 
or how small the diameter of the hose is? 

A. Yes, itvdees. 

Q. How large does it have to be? 

A. The drainage holes must be large enough to moré 
than take away the quantity of water supplied to the spray 
pan so that it will never overflow. 

Q. Does it make any difference how long the hose 1s? 

A. Yes, I believe it would. [110] 

Q. How long does it have to be? 

A. Long enough to get on the outside of the low 
temperature refrigerator. 

Q. From the place it is draining? 

A. That is right. 

Q. Is the spray header entirely enclosed except for 
the draining holes and the opening for the water to go 
into it? A. It is not closed. 

©. [tis open on ticaion: 

A. The one we use the most of is wide open. In some 
instances we use spray headers instead of the pan. 

Q. That is, no pan in at all? 

A, No pan at all that cee 

Q. Do you use, or have you ever used, any where it 
is enclosed on the top and on the sides? 

A. Yes, we have. 

Q. How does the water drain out of that header? 

A. Ona pipe that is used for spraying water over the 
coils where it is entirely closed, it 1s necessary to put the 
pipe in on an angle so that the end of the pipe is higher 
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than the inlet and then drill a small hole at the end for an 
air vent so that the water will drain back out of the supply 
pipe. 

Q. It isn’t clear to me where the small hole is, on the 
[111] end of what? 

Peep Onethe end of the supply spray. 


Q. Well, now, by that you mean on the end of the 
header ? A. Yes, sir, it could be called a header. 

©. How deep is that header, approximately? 

A. That would depend on the size of the coil. 

©. I suppose this hole is in the side toward the top 
Gigiiceneaductameutial right: 

A. That is the usual place to put it. 

The Court: What is the header? 


The Witness: He is referring to instead of an open 
pan that we normally use, your Honor, for a shower head 
spray over this coil we sometimes use a spray header, or 
just a piece of pipe. 

The Court: That is 14 in the patent? 

Mr. Neave: That is correct, your Honor. 

The Court: That is what you are talking about? 

Mr. Neave: That is what I am talking about. 

Your Honor, we will have quite a few exhibits to offer 
in connection with our depositions. Now those exhibits 
are numbered from 1 up and they are referred to in the 
depositions by number. It seems to me it might be con- 
venient to keep those exhibit numbers. 

The Court: Yes, we will. Have you prepared a tyne- 
IZ wittem ist or those? 

Mr. Neave: We have them. I don’t know that we 
Maye tiem) right here. 
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The Court: If you will prepare a typewritten list in- 
dicating the depositions and hand them to the Clerk, it will 
facilitate the matter of keeping records; also one to coun- 
sel and one to me, so that whenever you are talking about 
an exhibit [ can have reference to what it is from a short 
description of it. 

Mr. Neave: I would like to have identified now some 
papers, and I would suggest that perhaps we could start 
numbering these at the one hundred mark, let us say. 

The Court: How many depositions do you have? 

Mr. Neave: We have quite a few of them. The ex- 
hibits don’t go up to 100. There are about 72 exhibits. 

The Court: How many deposition do you have which 
~ have exhibits attached to them? 

Mr. Neave: J think all of the depositions have some 
exhibits. 

The Court: And how many exhibits do you have 
now? 

Mr. Neave: About 72, I believe, your Honor. 

The Court: About 72. 

Mr. Neave: Yes, J] am not positive. 

The Court: Perhaps it might facilitate matters if you 
would take your depositions in order and serially number 
each [113] one differently, that is, deposition 1, 101, the 
next deposition would be 201, and so on down to 2501, 
or whatever it is. . 

Mr. Lewis Lyon: JI think they all usually have an 
initial before the number, do they not? 

Mr. Neave: No, they don’t. Only one of them. There 
are 27 witnesses. 

The Court: And each one has depositions? 
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Mr. Neave: Each one had a deposition. I would sug- 
gest, if it is convenient to your Honor and counsel, that 
the exhibits offered or identified during the depositions 
run as the exhibit numbers given to them there. 

The Court: They are given a chronological number in 
each deposition? 

Mr. Neave: No, they run all the way through starting 
at 1 and going through 72 so that the whole lot of them 
follow chronologically. [114] 

The Court: All right. Then if you leave them that 
way, I think you can segregate them by taking your first 
deposition and calling that 1-A, which we will add for 
trial purposes, and on down to the twenty-seventh, and 
you can call that 1-AA. 

ie icaveuss Yes. 

The Court: So that when you see an exhibit number, 
you will have your key list of depositions and you will 
know it is an exhibit to such-and-such a deposition. 

Mr. Neave: The point I am making now, your Honor, 
is that I want an exhibit number for this exhibit. 

The Court: All right. What is it? 

Mr. Neave: Shall we make it No. 100? 

The Court: Is that in the deposition? 

Mr. Neave: No, it is not. It has nothing to do with 
a deposition. 

The Court: Very well. We will start yours with 100, 
serial number 100. 

Mr. Neave: All right. I would like to have marked 
as Plaintiff’s Exhibit No. 100, for identification, the title 
page and pages 592 and 594 of Kent’s Mechanical En- 
gineers Handbook. 

The Clerk: Do you want this as one exhibit? 
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Mr. Neave: Yes. 
The Court: Yes, No. 100" (TES | 


(The document referred to was marked as Plaintiff’s 
Exhibit No. 100, for identification. ) 


The Court: Do you have copies’ 

Mr. Neave: I have, your Honor, but I haven't got 
them here. I didn’t know I was going to use it at this 
moment. 

QO. By Mr. Neave: Mr. Jarvis, I show you Plain- 
tiff’s Exhibit 100, for identification, pages 592 and 594, 
and call your attention on page 592 to Table 1, showing 
the specific heat of copper at .0951, and on page 594 in 
Table 6 showing the specific heat of rubber at .481, and 
ask you if you disagree with those figures. 

Mr. Lewis Lyon: Your Honor, I will have to object 
to that as not cross examination. We didn’t go into the 
question of the specific heat of anything with this witness 
on direct examination. 

Mr. Neave: The witness is qualified as an expert, and 
I am testing his qualifications. 

Mr. Lewis Lyon: As fo an experivon specific heater 
anything of that kind? No. 

Mr. Neave: On refrigeration. 

Mr. Lewis Lyon: That is certainly not cross examina- 
tion. 

The Court: You asked him if he made this contrap- 
tion. Excuse me for calling it a contraption. 

Mr. Lewis Lyon: That is all right. 

The Court: I cant think Of any other name. 9) Wine 
machine [116] under the patent. 

Mr. Lewis Lyon: That is correct. 
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The Court: And whether he sold them, and under the 
patent it says that this will be made of rubber. So you 
opened the door. The objection is overruled. 

QO. By Mr. Neave: Will you answer the question? 

A. Will you read the question, please? 

(The question was read.) 

A. I have no reason to disagree with them. 

Q. You don’t know whether they are right or not? 

A. I don’t, no, sir. 

Q. When you buy motors for your units, do you get a 
guarantee from the manufacturer? 

A. Yes, we do. 

QO. When you defrost a unit, what is the proper prac- 
tice as to when the unit should be defrosted? 

A. Well, our teaching is to the effect that on zero 
degrees or lower the unit should be defrosted once every 
24 hours. However, every job is different in that it is 
used more often than others, and the amount of storage, 
and in some jobs it can go as long as two or three weeks 
without defrosting, but the common practice is once in 
every 24 hours. 

Q. Is it good practice to let the unit accumulate ice 
on the evaporating coils? 

A. It is very bad practice. [117] 

OQ. What does the term “thermosyphonic” mean? 

A. I don’t believe I am qualified to answer it. 

Q. Well, on the units that you sell do you have a 
thermosyphonic flow of air over the coils? 

Mr. Lewis Lyon: I think that is obviously out of 
order. The witness has said that he doesn’t feel qualified 
to answer what the term means, so how could he say 
whether he had or not? 
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The Court: Are you objecting? 

Mr. Lewis Lyon: Yes, your Honor. 

The Court: On what ground? 

Mr. Lewis Lyon: On the ground that the witness is 
obviously. not qualified to answer the question. 

Whe Court. Sustamed: 

©. By Mr. Neave: Do you know whether or not 
there is a thermosyphonic flow of air on the coils? 

Mr. Lewis Lyon: The same objection, your Honor. 

The Court: He asked whether he knows. 

Mr. Lewis Lyon: And he says he doesn’t know what 
the terms means. 

The Court: Yes, he said he doesn’t know what “‘ther- 
mosyphonic” means. 

Mr. Lewis Lyon: The same objection, your Honor. 

Mr. Neave: I think the witness can answer whether 
he knows or not. [118] 

The Witness: The only way I can answer, if that will 
suffice, is to tell you air does go over the unit. 

©. By Mr. Neave: Does what? 

A. Does go over the coils. 

Q. And is that due to the action of the fan? 

Ay That is correct 

Q. Referring to Defendant’s Exhibit H, which is the 
license agreement between Refrigeration Engineering, 
Inc. and McQuay, Inc., dated January 2, 1942, I note 
that paragraph 5 in part reads as follows: 

“The license here granted by Licensor to Licensee 
is conditioned, and the continuance of the license is 
conditioned, upon Licensee selling devices under the 
terms of this agreement, as covered by said Letters 
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Patent No. 2,219,393, at prices not less than that set 
forth in the schedule of prices as shown by the sched- 
ule hereto annexed and marked Exhibit ‘A’ and made 
a part hereof.” 

I show you this Exhibit A of Defendant’s Exhibit H, 
and ask you whether those are the schedules of prices 
under the license agreement. 

A. In order to answer your question, I might tell you 
that on advice of counsel that privilege to change the 
prices was withdrawn. 

Q. And when was that? [119] 

A. Very shortly after the license to McQuay, Inc. 
went into effect. 

©. Do you recall what date it was withdrawn? This 
is January 2, 1942, the date of the license. 

A. Iam sorry, sir. I don’t recall the exact date. 

QO. What about the other licenses that you granted, 
Defendant’s Exhibit E, F, G, I, J, K, and L, for identifi- 
cation? Do they all contain such a provision? 

A. They all do contain such a provision, and they were 
all withdrawn at the same time. 

Q. For how long did you fix prices under any of these 
license agreements? 

A. From the date that the license was made until they 
were withdrawn. 

©. Well, were they all withdrawn at the same time? 

A. I believe they were, sir. 

OF What is the date of the earliest license agreement ? 

A. Iwould have to refer to the licenses to answer that 
question. 
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(The documents referred to were handed to the wit- 
ness. ) 

The Court: Are those all the hcense agreeniciiemiian 
your company has? 

The Witness: Yes, sir, they are. 

The Comt. Or have had: 

The Witness: Yes, your Honor. Would you read the 
question [120] again? 

The Court: What is the date of the earliest one? 

Is there some reason why he has to answer that? Can’t 
you look at them and pass on to something else? 

Mr. Neave: I don’t know whether they are going to 
get into evidence or not. If I knew they were going to 
be offered in evidence, I wouldn’t care. They are only 
marked for identification. 

The Court: Do you intend to offer them? Did you 
intend not to offer them? 

Mr. Lewis Lyon: No, IJ didn’t intend not to offer 
them. I merely took your suggestion, your Honor, of 
offering one as typical of the group. Rather than en- 
cumber the record with all of them, I put in one as repre- 
sentative. 

The Court: Very well. 

Q. By Mr. Neave: What was the date? 

A. July, 1941, appears to be the oldest license. 

©. And what is the licensee? 

A. Kramer-Trenton Company, Trenton, New Jersey. 

Q. So that from that date until sometime in 1942 
you fixed the prices at which your licensees in that period 
sold the patented devices? 

A. I don’t recall the date at which that price-fixing, 
so-called, was withdrawn. 
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©. Well, between the date of that earliest license and 
[121] the date it was withdrawn you did fix the prices? 

A. We carried out the agreements in exact accord- 
ance with the way our counsel drew them up. 

©. Then Schedule A is a price schedule of minimum 
Pulees sisi t Laat correct? A Viessecita 

©. And Schedule A of the license agreement of July 
1, 1941, to Kramer-Trenton Company is the same, is it 
not — . 

Mr. Neave: Well, your Honor, it appears that this 
agreement, Defendant’s Exhibit K, for identification—I 
will take that back. It does have a schedule. 

QO. By Mr. Neave: (Continuing) Will you compare 
the Schedule A of Defendant’s Exhibit K, for identifica- 
tion, with that of the Schedule on Exhibit H, and tell me 
whether they are alike. 

A. No, they do not appear to be identical. 

Q. But Schedule A is a schedule of prices? 

The Court: What is the materiality of all of this? 

Mr. Neave: Well, the materiality, your Honor, is this. 

The Court: Is it discrimination? 

Mr. Neave: May I ask one more question before I 
explain? 

iice@ourt ell right. 

Omeayeslr Neave: Isn't it a fact vie wimeig that 
the granting and acceptance of these licenses by these 
licensees was materially affected by the fact that you had 
a price [122] control provision in these license agree- 
ments? 

The Court: Let me hear that question. 

(The question was read.) 
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Mr. Lewis Lyon: I would like to object to that, your 
Honor, as trying to get this witness to testify what was in 
the back of the mind of the other party to the agreement. 

The Court: I don’t understand the question. Maybe 
the witness does. 

The Witness: I don’t your Honor. 

The Court: That licenses or licensees were not ma- 
terially affected— 

Mr. Neave: Let me ask this question. 

The Court: The objection is sustained. [123] 

Mr. Neave: Let me ask another question. 

Q. Mr. Jarvis. in negotiating these licenses, did you 
not use as an argument in obtaining licensees the state- 
ment that you were going to control the price of these 
units ? 

A. I did not have any arguments with any of these 
licensees and I did not to my knowledge even refer to the 
price fixing. The contracts were presented as our at- 
torney, Mr. Lyon, drew them up and they were signed as 
they were drawn. 

Q. And they did contain these price fixing provisions ? 

The Court: That speaks for itself. 

By Mr. Neave: 

Q. Your company prosecuted the McAdam _ patent, 
did it not? 

Mr. Lewis Lyon: That is objected to as not cross 
examination, your Honor. 

The Court: “Overruled. 

Mr. Lewis Lyon: As to what company prosecuted the 
application? 

The Court: Perhaps you are speakine in ajieclumed 
sense. One of your opening questions was, what has he 
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to do with this, and he assigned chief engineer McAdam 
to work on it, and the patent was the result. [124] 

Mr. Lewis Lyon: That is correct. This is a technical 
question of asking who presented the application to the 
patent office and who prosecuted the application before the 
patent office. It is certainly not cross examination of any 
question that was asked of this witness. 

Mr. Neave: I think perhaps I can change the question 
a little bit, your Honor. 

Q. You owned the application of the McAdam patent, 
did you not? A. The corporation owns it. 

©. The corporation? in Ges 

Q. Now do you know whether or not during the 
prosecution of the application in the patent office, the 
company, your company, asked for method claims to be 
granted to it? 

The Court: Your company asked for method claims? 

Mr. Neave: To be granted to it in this application. 

The Court: To the company as separate from the 
patentee? 

Mr. Neave: As separate from the patentee. 

The Court: To be granted to the patentee. 

Mr. Neave: To be granted to the patentee; that is 
right. 

Mr. Lewis Lyon: I think the best evidence of that is 
the file wrapper, which is usually produced. This witness 
[125] has not been qualified to answer such a question. 

The Court: He hasn’t been qualified, but he is asking 
him whether or not he knows. Objection overruled. 

Do you know? 

The Witness: I don’t know. It was handled between 
Mr. McAdam and Mr. Lyon, your Honor. 
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The Court: Mr. McAdam is the chief engineer for 
your company? 

The Witness: Yes, sir. At the time of this patent 
matter he was, and he turned over all the test information 
and the results of our findings to Mr. Lyon. 

The Court: Did he conduct experiments? 

The Witness: Yes, sir; he did. 

The Court: When did you first assign him to the mat- 
ter of trying to work out this problem? 

The Witness: Early in 1937. 

The Court: Early in 1937? 

The Witness: Yes, sir. 

The Court: You paid tor allfemnhis experiments, 

The Witness: We certainly did. 

The Court: The money necessary and the where- 
withal ? 

The Witness: Yes, sir. And he conducted the tests 
right in our own laboratory. 

Mr. Neave: That is all. 

Mhe Const: Weditect; [126] 

Mr. Lewis Lyon: Yes, your Honor. 


Redirect Examination 
By Mr. Lewis Lyon: 

QM. On cross examination you were asked if you had 
ever brought suit against any purchaser of your tnits. 
You have sold your water defrost unit to the York Com- 
pany, the plaintiff in this action, have you not? 

Aue Yes, Sir. 
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QO. Will you refer to your records and determine 
when the first such sale was made? I believe you had the 
list in front of you. 

A. JI am sorry. It is over on the table there. Will 
you give it to me, please? 

(The document referred to was passed to the witness. ) 

The Witness: I believe the first sale to York Ice 
Machinery Company was 10-30-39. 

By Mr. Lewis Lyon: 

Q. But the sale on 8-25-39, Mr. Jarvis, was installed 
in the Beverly Market in West Los Angeles, was it not? 

A. Yes, I beg your pardon. There is a previous sale; 
8-25-39. 

Q. Did you ever bring suit against the York Company 
because of their purchase of that unit from you? 

A. No, sir; we did not. 

Q. Or any other unit, did you? [127] 

Poa Nor ou our imanuracture; no, sir. 

QO. When did you first learn that the York Company, 
plaintiff, was manufacturing water defrost units in their 
own behalf? 

A. During the war; during this last war. 

©. What type of structure? 


The Court: That was a long war. 


By Mr. Lewis Lyon: 
©. Let us bring it down closer then. When was that 
iomicameacmemear recall, Mir janvise 


A. I believe it was early 1943, 
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Q. Will you state the circumstances of obtaining that 
knowledge? 

A. Yes. I was at the York plant, York, Pennsyl- 
vania, and saw them going through that plant quite a 
large order for portable refrigeration low temperature 
units for the Navy. 

Q. I hand you a photograph, Mr. Jarvis— 

The wGlerk: Vi fom identiticatiam 


(The photograph referred to was marked Defendant’s 
Exhibit M for identification. ) 


By Mr. Lewis Lyon: 

Q. I will ask you if you know what is shown in that 
photograph now marked Exhibit M for identification. 

A. Yes, sir, I do know what is shown there. [128] 

Q. How does the unit shown in this photograph com- 
pare with the unit that you personally observed going 
through the York plant at York, Pennsylvania? 

A. As far as the machinery goes, it is an identical 
hook-up. There was one exception, that the later Navy 
units used a smaller plug than this unit that is shown here. 
That is the insulated plug. 

Q. Do you know anything about the development or 
use, the development of that equipment as shown by the 
photographic Exhibit M for identification, and its intro- 
duction to the armed services? A, Yes, sir elgaoe 

Q. Will you state the circumstances of that introduc- 
tion? 

A. I personally called on Captain Shuey of the Navy 
in Washington to try and convince them to use water 
defrost coils. I made three trips and after the third trip 
he gave the Weber Showcase Company here in Los An- 
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geles the original order for, I believe, 21 of these units, 
and this picture that I have in my hand is of the first unit 
of this type that was ever built. 

The Court: Let me see it. 


(The document referred to was passed to the court.) 


Mr. Lewis Lyon: Will you mark this N for identifica- 
tion? [129] 
The Clerk: N for identification. 


(The document referred to was marked Defendant’s 
. Exhibit N for identification. ) 


The Court: This is a picture of the compressor side, 
this isn’t a picture of the freezing coil. 

The Witness: The freezing unit, your Honor, is 
mounted on the other side of that panel. 


By Mr. Lewis Lyon: 

Q. I will hand you another photograph, Mr. Jarvis, 
marked N for identification and will ask you if you are 
familiar with what is shown in that photograph. 

A. Yes, sir; I am. 

QO. What is shown in that photograph? 

A. A sectional low temperature walk-in box as used 
by the armed forces. 

Hic meee me lect ine see it, 


(The document referred to was passed to the court.) 
Mr. Lewis Lyon: I want to ask that these be marked 
separately for identification. 

Mine Clerk: ©, P. and © for identifcation 


(The documents referred to were marked Defendant’s 
Exhibits O, P, and Q for identification. ) 
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By Mr. Lewis Lyon: 

©. I show you these drawings which have been marked 
Exhibits O, P, and Q for identification, and will ask you 
if [130] you are familiar with these drawings. 

A (oes, sis ll errag 

Q. What do those drawings show, and do those draw- 
ings have any relationship as to the structure shown by 
the photographs, Exhibits M and N for identification? 

A. These drawings are of the first units that we built 
for the Navy job—the Marines, I beg your pardon. 

Q. And those units went into the jobs as shown by 
Exhibits M and N, did they not? 

A, That constriciiommyes sci. 

Q. These drawings, Exhibits O, P, and Q show the 
construction of the water defrost units used in those 
Marine boxes shown by Exhibits M and N, do they? 

A. Yes, sir. 

The Court: When was M taken and N? What date? 

Mr. Lewis Lyon: I will probably have to establish 
that by another witness, Mr. Carl Weber, who will be 
ete: 

The Court: Very well. 

Mr. Lewis Lyon: I think they are marked on the 
back, but this witness I don’t believe knows. 

The Court: When were those drawings finished? 
Are they dated? 

The Witness: Yes, your Honor. One is dated 10- 
21-41, the other one 4-14-43, and the other 12-17-41. 

Mr. Neave: We can’t tell which is which. [131] 

The Court: You mean you cant tell which iss@aae 
and Or 
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Mr. Neave: Which date applies to which exhibit. 

Mr. Lewis Lyon: Exhibit P for identification is dated 
10-21-41; Exhibit O is dated 12-17-41; Exhibit Q is dated 
4-14-43. 

Q. Mr. Jarvis, does Exhibit O correctly illustrate the 
type of pump that was used in these jobs? 

A. Well, it appears to be a very poor drawing of the 
type of pump that was used. 

QO. What type of pump was used? 

A. An old-fashioned hand pump as sold by Sears & 
Roebuck and used out on the farms. 

Q. That is an old farm pump that used a hand- 
operated lever? Pee hats fiche 

Q. And a reciprocating type of pump, is that correct? 

A. Yes, sir. I believe this drawing was of a different 
type of pump that showed a little different handle ar- 
rangement. 

Q. That hand pump that you now refer to is shown in 
the lower right-hand corner of Exhibit M, is it? 

A. Yes, sir; that is the type of pump that was used. 

The Court: That is the pump that you pump the water 
in with? [132] 

The Witness: That is right. 

The Court: That is not the pump to keep the refriger- 
ant solution going through? 

The Witness: No, sir; just the water. 

Mr. Lewis Lyon: Do you know whether the services 
were standardized on any type of refrigeration equipment 
after you introduced this water defrost to them, Mr. 
Jarvis? 

MiesvWaness: | am sorry, Mie yaneeeleaidn t hear 
fie question. 
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(The question referred to was read by the reporter, as 
follows: 
(“Q. Do you know whether the services were stand- 
ardized on any type of refrigeration equipment after you 
introduced this water defrost to them, Mr. Jarvis?” ) 


The Witness: To my knowledge, all of the armed 
forces specified water defrost without an alternate for all 
of their portable low temperature units after the Marines 
successfully used this installation referred to. 

By Mr. Lewis Lyon: 

Q. Do you have any knowledge of York Corporation 
plaintiff having ever manufactured or sold a water defrost 
system prior to the time that you saw these service boxes 
going through the plant of the York Corporation at York, 
Pennsylvania? i Noy siz, Ado not. (laa) 

Q. Mr. Jarvis, with respect to this clause 5 of the 
existing agreements with your licensees, did you ever at 
any time modify, change or in any way try to enforce 
any price control with respect to the operations of the 
licensees under those agreements? 

A. Not areany time: 

©. Did you ever find out what the licensees were 
charging for the units with reference to any of these 
agreements ? A.) Nowe 

Q. On direct examination I believe you were asked 
a question as to whether or not you advocated that in 
connection with the water defrost system that rubber 
hose must be used, is that correct? 


A. I was asked such a question; yes, sir. 
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Q. Do you make installations using both metal pipe 
and rubber and other types of conduit? 

A. A great many of them are installed with steel 
pipe, and we still recommend in our catalog the use of 
rubber pipe, or rubber hose. 

Q. Your recommendations are set forth in your cata- 
log, they are to set forth a set of conditions which you 
know, if they are followed, will without doubt operate, 
is that correct? 

Mr. Neave: I object to the leading form of the ques- 
[134] tion. 

The Court: Yes, that is leading. Objection sustained. 

Mr. Lewis Lyon: I will withdraw it. 

QO. Why do you set forth particular operating condi- 
tions in your catalog, Mr. Jarvis? 

A. So that our coils will function properly in the field, 
and in the case of recommending hose versus pipe, hose 
does not collect condensation on the outside of the box 
like steel pipe does, and that is why basically we recom- 
ment hose. 

Mr. Lewis Lyon: That is all. 

The Court: Recross? 

Mr. Neave: Yes, sir. 

Mr. Lewis Lyon: Your Honor, I might offer at this 
time Exhibits M, N, O, P and Q in evidence as Defend- 
ant’s Exhibits with those letters. 

She Count. Admitted. 


(The documents referred to were received in evidence 
and marked Defendant’s Exhibits M, N, O, P and Q.) 


[Note: Defendant’s Exhibits M, N, O. P and Q will 
be found in the Book of Exhibits at pages 1493, 1494, 
1495, 1496 and 1497. ] 
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Recross Examination 
By Mr. Neave: 


©. I understood you to say on cross examination that 
you made no installations yourself, that is, your company 
did not install these units. That is correct, isn’t it? 

A. That is correct. We do not install them our- 
selves. [135] 

©. And you don’t sell any rubber hose? 

A. We do not sell any rubber hose. 

©. Now when you said that the armed forces specified 
water defrost on all portable units, you don’t mean to im- 
ply that they specified water on all units, just for the 
portables? 

A. I mean to imply and state that to my knowledge 
on all low temperature jobs that the specifications that 
I saw after the date of this Marine job specified water 
defrost. [136] 

©. On small portable units? 

A. On all low temperature jobs, whether it was small 
and portable, or whether it was one that was assembled 
overseas. 

Q. Was that the Army? 

A. The Army, the Navy, the Maritime Commission 
and the Quartermaster. 

Q. Did you see all of the specifications, all of the 
orders? 

A. No, sir, that would be quite impossible for one 
man, to see all the orders that came out of Washington 
for refrigeration alone during this war. 

©. Your statement is based only on the ones that you 
saw? A. That’s right. 
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Q. Now, I think you mentioned that you had filed a 


suit on this patent against Acme Scale & Fixture Com- 
pany; is that correct? A. Thats commece: 

And that suit was filed on December 22, 1941? 
The date I wouldn’t be able to verify. 

It was about that time? Do you recall that? 

I would say that that date might be correct. 


Oo FO PO 


What happened to that suit, do you recall? 


Mr. Lewis Lyon: That ts objected to as certainly not 
sur-rebuttal, your Honor, and not a proper method of 
proof. 


The Court: Objection sustained. It is not re- 
cross. [137] 


Mr. Lewis Lyon: Thank you for the correction, your 
Honor. 

QO. By Mr. Neave: I don’t think that I understood 
what you said this Defendant’s Exhibit N represented, 
Mr. Jarvis. 

A. It represents a panel on which is mounted a re- 
frigeration condensing unit, with a gasoline engine, and 
the water tank and the pump and all belts and controls 
and fittings to make a complete hook-up to the coil on the 
other side of the panel. 

QO. Who manufactured that unit? 

A. Weber Showcase & Fixture. Their nameplate is 
right here on the photograph. 

Mr. Neave: That is all. 


Mr. Lewis Lyon: Just one further question, Mr. 
Jarvis, or one set of questions. 
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Redirect Examination 
By Mr. Lewis Lyon: 

Q. During the war were you on any government 
board or government sponsored board with respect to re- 
frigeration? 

Mr. Neave: It would seem to me that that is not re- 
direct, your Honor. 

Mr. Lewis Lyon: It goes to his knowledge, his source 
of knowledge, to connect up his other testimony that so 
far as all contracts that he saw are concerned, they speci- 
fied water defrost, and to show that he was in a position 
to see most of [138] them. 

The Court: It isn’t of any great significance, and the 
objection is overruled, because we will get rid of it quicker 
that way than if we argue it out. 

Q. By Mr. Lewis Lyon: Will you answer the ques- 
tion? A. I beg your pardon? 

©. Were you on any refrigeration boards during the 
war? 

A. Yes, I was the representative on the General Re- 
frigeration and Air Conditioning Industry Advisory 
Board, representing this industry in the eleven western 
states on both refrigeration and air conditioning. 


Q. And you continued in that position throughout the 


war, did you? A. I did. 
©. How often did that position take you to Washing- 
to? A. Once a month, with few exceptions. 


©. How long each month were you there? 
A. I was gone from my office on an average of one 
week out of every 30 days. 
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©. During that time you were solely concerned with 
the problems of refrigeration? Pi iratetce tio, 

©. And had an opportunity to see and did see the 
work that the government was doing with respect to re- 
frigeration? A That is right ese] 

Mr. Lewis Lyon: That is all. 


Recross Examination 
By Mr. Neave: 
©. Were you consulted by the armed forces as to the 
type of defrosting that should be put in their units? 
A. I don’t believe that I was while representing the 
industry on this committee, if that 1s what you refer to. , 


Mr. Neave: That is all. 
The Court: That is all. Step down. 


How many witnesses do you have all together? 

Mr. Lewis Lyon: About seven or eight, your Honor, 
unless I can cut them down. 

The Court: How many do you have in the flesh? 

Mr. Neave: I don’t think that we will have more than 
one, and possibly not even one in the flesh. 

The Court: And you have twenty-seven depositions, 
you say? 

Mr. Neave: Yes, sir. 

Mr. Lewis Lyon: Your Honor, at this time I would 
like to introduce into evidence page 101-B of Section 
210-A, dated February 1, 1936, taken from the York 
Corporation Instruction Manual as the defendant's ex- 
hibit next in order, and J am producing that particularly 
for the purpose of the York instructions on defrosting. 

The Court: Any objection? [140] 
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Mr. Neave: Yes. I would like to know— 

The Court: I don’t know. You haven’t laid any 
foundation. I mean, how could I know, or anybody else 
know? 

Mr. Lewis Lyon: I don’t believe there is any objec- 
tion to the fact that it is that. J submitted this to Mr. 
Neave before, and it is admitted that it is a part of their 
catalogue. 

The Court: Your objection is on other grounds? 

Mr. Neave: Yes. So far as the authenticity of this 
document is concerned, why, we admit it is a York pub- 
lication. 

Mr. Lewis Lyon: And that it came out of the York 
Instruction Manual. 

Mr. Neave: That is correct. My objection to it is 
that there is no relevance to any issue in this case, as to 
what is in this manual. 

WretGoneas let wie ses vi, 

(The document referred to was handed to the court.) 


Mr. Neave: I am told, your Honor, that it came out 
of a price book and not the Instruction Manual, for the 
purposes of accuracy. 

The Court: This says “Outside Air Defrosting” and 
“Hot Gas Defrosting.” What is the purpose of showing 
this,—infringement ? 

Mr. Lewis Lyon: The material portion is to show 
what the instructions were, particularly the part I have 
marked there, where there is a statement— [141] 

The Court: I see. “On installations with room tem- 
peratures below 32° F., the drain line must be omitted as 
it would be frozen shut.” 
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Mr. Lewis Lyon: Yes, showing the teaching that if 
you used water you would freeze yourself up tight. That 


is made on February 1, 1936, by York Corporation. 


The Court: 5-1-33, it says. Oh, “supersedes,” I see. 
The objection is overruled. It is admitted. That is Ex- 
hibit R? 

The Clerk: Yes, your Honor. 


(The document referred to was marked as Defendant’s 
Exhibit R, and was received in evidence. ) 


[Note: Defendant’s Exhibit R will be found in the 
Book of Exhibits at page 1498. ] 


Mr. Neave: May I take it that my objection runs to 
all of this line of exhibits? 

itege om omelt there is a line. 

Mr. Lewis Lyon: Yes, there are several of them. 

Mr. Neave: I believe there is a line, your Honor. 

The Court: Yes, the same objection and the same 
ruling. 

Mr. Neave: Very well. 

Mr. Lewis Lyon: I will also offer at this time page 43 
of Section 160 of the same manual, dated December 21, 
1934, also having to do with the teachings of the York 
Corporation with respect to defrosting. And on that I 
want to say that I am offering both sides of that page, 
including both pages 43 and 44. [142] 

The Clerk: Defendant’s Exhibit S. 


(The document referred to was marked as Defendant’s 
Exhibit S, and was received in evidence. ) 


[Note: Defendant’s Exhibit S will be found in the 
Book of Exhibits at page 1500. ] 
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Mr. Lewis Lyon: From the same manual I am offer- 


ing the next exhibit— 
piies@ournt: TExhipit, 1 


Mr. Lewis Lyon: —T, a circular entitled, “York 
Utility Air Cooler,’ bearing the copyright date, “Copy- 
right, York Ice Machinery Corporation, 1934,” and par- 
ticularly the section of that page dealing with defrosting, 


as marked. 


The Clerk: Defendant’s Exhibit T. 


(The document referred to was marked as Defendant’s 


Exhibit T, and was received in evidence. ) 


[Note: Defendant’s Exhibit T will be found in the 
Book of Exhibits at page 1502. | 


Mr. Lewis Lyon: Also, I would like to advise plain- 
tiff’s counsel at the present time of our intention to utilize 
the article, as it appeared in “The Ice Cream Review,” 
issue of September, 1934, which article is entitled, 
“Methods of Defrosting Various Types of Hardening 
Room Coils,” by John C. Consley, Engineering Division, 
York Ice Machinery Corporation. 

The reason I am not offering it at the present time is 
[143] that I do not have copies, and I will try to get them 
this evening for you. 

There is no question, Mr. Neave, is there, but what 
York Ice Machinery Corporation and York Ice Machinery 


are the same corporation? 
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Mr. Neave: The same company. 


Mr. Lewis Lyon: Does your Honor desire me to put 
on futher witnesses this evening? 

The Court: No. I think we will recess now until 10:00 
in the morning. Do you think you will be able to close 
this case this week? 

Mr. Lewis Lyon: I will do my best, your Honor, but 
I sincerely doubt it. 

The Court: With twenty-seven depositions. 

Mr. Lewis Lyon: It depends on what your Honor’s 
desires are with respect to the depositions probably. 

The Court: I think that I would rather have the depo- 
sitions read. 

Mr. Lewis Lyon: I agree with you. How many pages 
are there, Mr. Neave, five hundred and some? 

Mr. Neave: I think there are more than that. I think 
it would be wise if they were read, in view of the fact 
that they compromise the major part of our case, aside 
from the publication of the patents. 

Mr. Charles Lyon: It took me a week to read them, 
just [144] sitting by myself. 

Mr. Lewis Lyon: You are a slow reader. 


The Court: Ten o'clock in the morning, gentlemen. 


(Whereupon, at 4:30 o’clock p. m., September 17, 1946, 
an adjournment was taken until 10:00 o’clock a. m., Sep- 


tember 18, 1946.) [145] 
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Los Angeles, California; September 18, 1946; 10:00 
Orciock 70, IVI, 


The Clerk: York Corporation v Keirigerationmeee 
gineering, Inc., for futher trial. 

Tine Court: weet eceed. 

Mr. Lewis Lyon: Your Honor, before proceeding, 
there are a few matters that I noticed in the daily tran- 
script that | would like to call to the court’s attention. One 
ig that at the top of page 143, in the introduction of that 
exhibit, ] am afraid there might be a misinterpretation of 
the court’s statement. I appreciate the court’s purpose in 
making that statement, and perhaps I misspoke myself, 
because it might confuse the record later. I think both 
sentences could go out. 

The Court: All right. It may be stricken. I will just 
draw a line through it. 

Mr. Lewis Lyon: Also in the record on the next page 
my older brother, Leonard Lyon, appears mysteriously. 
He hasn't been here. That was me speaking at that time. 

The Court: Motion granted. There are two places 
there. 

Mr. Lewis Lyon: Yes. 

There is one other part of the record, the discussion 
between Mr. Neave and myself with respect to the identity 
of the York Ice Machinery Corporation and the York 
Corporation, [149] plaintiff in this action, being one and 
the same. 

(Addressing Mr. Neave) That was your understanding 


of that statement, wasn’t it, Mr. Neave? 
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Mr. Neave: That is right. Where is that, what page? 

Mr. Lewis Lyon: The correct statement is that the 
York Ice Machinery Corporation referrd to in these ex- 
hibits is the same as York Corporation plaintiff. That is 
COimect is lt Not? 


Mi. Weave: That is correct, 


The Court: That stipulation will now presently clarify 
any misstatement or misrecording that might be in the 
record. 

Mr. Lewis Lyon: Thank you. 

Mr. Neave: ‘There are a number of other corrections 
I think that ought to be made, but 1 don’t know whether 
your Honor wants to take them up now or not. 

(wes @ourt Se rlow many are there? 

Vieecrcom™iistea few. On pace 138 Mlimes ZO ilic 
statement there, ““Mr. Neave: It would seem to me that 
that is re-direct, your Honor,” that should be: “It would 
seem to me that that is not re-direct, your Honor.” 

The Court: Very well. 

Mr. Neave: Rather than take up your Honor’s time, 
1 might mark this later and bring it to your attention. 

The Court: Very well. 

Miesi@ewis Lyon: I havent gone throton@ine trai- 
script [150] in full either. I notice one or two other slight 
errors. 


At this time I would like to call Mr. Howard Lawrence, 


e 


please. 
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HOWARD B. LAWRENCE 


called as a witness by and in behalf of the defendant, 
having been first duly sworn, was examined and testified as 
follows: 

The Clerk: Will you state your name. 

The Witness: Howard B. Lawrence. 

The Court: L-a-w-r-e-n-c-e? 

The Witness: Yes, sir. 

The Clerk: And your address? 

The Witness: Business address is 3388 South Robert- 
son Boulevard. 

The Clerk: Los Angeles or Beverly Hills? 

The Witness: Los Angeles 34. 

The Clerk: Take the stand, please. 


Direct Examination 


By Mr. Lewis Lyon: 


Q. Will you state your occupation, Mr. Lawrence. 

A. 1 ani aveicercreanlimanntaccm cn 

Q. How long have you been in that business? 

Ae sSiice 1932. 

Q. Under what company name do you conduct your 
business? 


A. The Dutch Maid Ice Cream Company. [151] 

Q. In conjunction with that business, do you operate 
or maintain an ice cream hardening room? 

ive Yes) sir. 

Q. How long have you had such an ice cream harden- 
ing room? A. since 1932% 

Q. Originally what type of refrigeration means did 
you have in that ice cream plant hardening room? 

A. We had iron pipe coils. 
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Q. Where were those pipe coils extended in the room? 

A. There were banks of coils in the ceiling and also 
on the walls as shelves but they were all hooked to the 
refrigeration system. 

Q. Did or did not those pipes collect frost? 

Pee Very mich. 

Q. How was that frost removed? 

A. The frost was removed by stopping the ammonia 
compressor, shutting down the plant completely, and scrap- 
ing the coils with some steel instrument, or knocking the 
frost off that had become softened or warmed up. The 
frost develops into ice after a period of time and you lose 
refrigeration. 

QO. Did the operation of removing that frost cause a 
rise in temperature of the ice cream hardening room? 

A. Oh, very definitely. 

Q. Was it necessary to remove the ice cream from 
the [152] room during defrosting? 

A. It was advisable for the preservation of the ice 
cream. 

©. In November of 1939 you installed a different form 
of refrigeration in your ice cream hardening room, did 
your 

A. At that time we built a new factory and installed a 
new type of refrigeration. | 

©. What type of refrigeration was that, Mr. Law- 
rence? A. It was a water defrost coil system. 

©. When did you first become acquainted with such a 
system of defrosting? 

A. It was prior to November of 739. We were build- 
ing the building and looking for something more satis- 
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factory than the pipe coils, and we had always dealt with 
the Creamery Package Manufacturing Company. They 
had heard of a new type of coil that was being put on the 
market, and we were definitely interested in something 
better than what we had. 

Q. Did you make any investigation of such water 
defrost system? Poe Ves wiedice 

©. In that regard, what did you dor 

A. There wasn’t any installation in Southern Califor- 
nia in a low temperature room such as our requirements 
were. There were warm rooms, I mean up around 40 
degrees temperature, but our requirements were 20 degrees 
below zero, and [153] there weren’t any installations of 
that type in Southern California. We heard of one that 
was installed in Fresno and we made a trip up there to 
Fresno to observe the operation. 

Q. By “we” who do you mean, Mr. Lawrence? 

A. It was the Velvet Ice Cream Company in Fresno. 

Q. You say “we went up to Fresno.” Who do you 
mean? 

A. I took my plant manager with me. 

Q. And yourself? — IN EES. S80, 

Q. And you saw such a water defrost system in opera- 
tion at the Velvet Ice Cream Company in Fresno, did you? 


i Yes sic. 
QO. Did you see that plant demonstrated in operation? 
A. Yes, sir. 
Q. Did you also request of Creamery Package Com- 


pany and the manufacturer of Refrigeration Engineering 
a guarantee as to the operation of that equipment for your 
operations before you would permit its installation? 


A. Yes, I did. 
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The Court: Did Refrigeration Engineering, the de- 
fendant in this case, install your defrosting system in 
NB Ne 

The Witness: No, your Honor. The system was in- 
stalled by the Creamery Package Manufacturing Company. 

The Court: Was it the system of the defendant here, 
the Refrigeration Engineering system, called the McAdam 
patent [154] system? Do you know it by that name? 

The Witness: I don’t know it by that name. It was 
the Recold coil. 

fiivew@ ont: = Kecold? 

Ghesvvitness: Yes. 

Miieseontieme ls that the name? 

Mr. Lewis Lyon: That is the tradename of Refrigera- 
tion Engineering. 

The Court: Is that stipulated to? 

viijee eave mmrrcs Sit. 

ine Court, | Very well: 

What was your question now? 

Mieewaseisvon. Wid he extract a evarantee irom 
both Creamery Package and from Refrigeration Engineer- 
ing before he would permit installation of the Recold coil? 

iiine Vaiiness: Yes, | did. 

The Court: Was it a Recold system in Fresno that you 
saw? 

The Witness: Yes, sir. The application wasn’t—it 
didn’t give me a complete picture of the operation. The 
plant was in operation at the time, but he couldn’t shut 
down to show us the operation, show us how it would de- 
frost the coil, because, you see, he would have had to pull 
his switch too. But we saw the coil blower system. 

The Court: And talked with him about it? [155] 
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The Witness: And talked with him, and he was satis- 
fied with it. 

Mie Coun =) Very well 

Mr. Lewis Lyon: Will you mark this, Mr. Clerk? 

The Clerk: Defendant’s Exhibit U for identification. 


(The document referred to was marked Defendant's 
Exhibit U for identification. ) 


The Court: I though we had U last night. 

The Clerk: No, T was the last one, your Honor. 

The Court: Didn’t you mark that article at all? 

The Clerk: ) Viet eae 

Mr. Lewis Lyon: It wasn't marked, your Honor. 

Wae Comers Aull wiesat. 

By Mr. Lewis Lyon: 

Q. I hand you Exhibit U for identification and ask 
you if you can tell me what that document is. 

A. This is a sales slip irom the Creamery Package 
Manufacturing Company for two—do you want the 
number ° 

Q. That is all right. 

Q. Two No. 2500-LT Recold fan type coils, and one 
300 Recold fan type coil. 

On this sales slip there is a note at the bottom that 
“Satisfaction is guaranteed.” 

Q. Was that slip signed by your 

A. Yes, sir. [156] 

Q. Is that a duplicate of any other slip that was also 
signed at the same time and returned to the Creamery 
Package Company? 

A. Yes. This was my copy ot the sales slip. Wiuicma 
carbon copy. 
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Q. And by “satisfaction guaranteed,’ what was your 
understanding, Mr. Lawrence? 

A. I was told that if this type of coil didn’t meet my 
satisfaction the Creamery Package Company would install 
any type of coil I desired. 

Q. Without cost to you? 

A. Without cost to me. 

Mr. Lewis Lyon: I will offer in evidence the document 
heretofore identified as Defendant’s Exhibit U for identifi- 
cation as Exhibit U. 

The Court: Admitted. 


(The document referred to was received in evidence and 
marked Defendant’s Exhibit U.) 


[Note: Defendant’s Exhibit U will be found in the 
Book of Exhibits at page 1504. ] 


Mr. Lewis Lyon: Will you mark this, Mr. Clerk? 
The Clerk: Defendant’s Exhibit V for identification. 


(The document referred to was marked Defendant’s 
Exhibit U for identification. ) 


By Mr. Lewis Lyon: 

Q. I hand you a letter, Mr. Lawrence, dated February 
27, 1940, and ask you if you can identify that letter? [157] 

A. Yes. This letter I wrote to Creamery Package. I 
understood that they wanted a recommendation or a 
reference as to my experience with the coils so that they 
could use it in their business. 

Q. Does that letter accurately state the conditions of 
operation of this Recold unit as you found it at that time? 

A. Yes, sir. 
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Q. Are those units of Recold coils still in operation 
in your plant? Eve ess 

Q. Are they still operating in accordance with your 
statement contained in this letter of February 27, 1940? 

Pee eS, Sit. 

The Court: Have they been changed? 

The Witness: No, there hasn’t been any change on the 
coils at all. I have changed expansion valves, but that is 
not a part of the coil. 

The Court: Had you had any experience with any 
other type of defrosting other than the one you had pre- 
viously used? 

The Witness: Your Honor, I don’t believe there is any 
other type of defrosting. 

The Court: Well, gas defrosting, brine defrosting. 

The Witness: Oh, yes, of the pipe coils. 

The Court: Of the pipe coils? 

The Witness: Yes. I went to considerable pains try- 
ing [158] to find an easier way to defrosting. 

The Court: Did you try brine on your pipes, brine 
defrosting? 

The Witness: No, I never tried brine. 

The Court: Have you ever tried gas? 

The Witness: I have tried gas, I have tried reversing 
the action of the compressor and forcing hot gas back 
through the coils to loosen the ice. 

The Court: And you disregarded those in favor of 
scraping it off with a steel instrument, did you? 

The Witness: Yes, sir. 

Mr. Lewis Lyon: JI will offer this letter, Defendant’s 
Exhibit V for identification, as Defendant’s Exhibit V. 

The Goure:  Admiutied: 
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(The letter referred to was received in evidence and 
marked Defendant’s Exhibit V.) 


[Note: Defendant’s Exhibit V will be found in the 
Book of Exhibits at page 1505. ] 


Mr. Lewis Lyon: Will you mark these? 
The Clerk: Defendant’s Exhibit’s W and X. 


(The documents referred to were marked Defendant’s 
Exhibits W and X respectively for identification. ) 


By Mr. Lewis Lyon: 

Q. I hand you two photographs marked for identifica- 
tion as Defendant’s W and X and ask you if you can 
identify these photographs, Mr. Lawrence. [159] 

A. These were taken in my new plant showing the 
operation of the coils and showing the operation of the 
water valves. 

©. You are pictured in each of those photographs, are 
your A. Yes, sir. 

©. When were those photographs taken? 

A. In the early part of 1940. 

Q. Is the photograph, Exhibit W a photograph show- 
ing the inside of the ice cream hardening room? 

A. That shows the inside of the hardening room with 
the coils in operation. The hardening room has ice cream 
in it. 

Q. Will you mark, for the purpose of the record, the 
two Recold coils which show in that picture? Just mark 
tet Ae” 

A. (Marking on exhibit as requested ) 

QO. The photograph X for identification shows the out- 
side of that same box, does it? CGS ers iiy, 
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©. And shows the water control valve for letting the 
water into the Recold unit for defrosting, is that correct? 

A. Yes, and also the outlet of the water. 

Mr. Lewis Lyon: I will offer the two photographs as 
identified by the witness in evidence as Defendant’s Ex- 
hibits W and X. [160] 

Your Honor, this is one of the installations which is 
our desire that your Honor see. I think the photographs 
will make a record perhaps of what the court has seen, 
if the court determines it advisable to make the inspection. 

The Court: How big is this room? 

The Witness: The room is 22 feet long and 9 feet 
wide and 9 feet high. 

The Court: The defrosting coils are at one end of the 
room only? 

The Witness: Yes, sir. 

The Court: Admitted. 


(The documents referred to were received in evidence 
and marked Defendant’s Exhibits W and X respectively. ) 


[Note: Defendant’s Exhibits W and X will be found 
in the Book of Exhibits at pages 1507 and 1508. ] 


Mr. Lewis Lyon: That is all. You may cross examine. 


Cross Examination 


By Mr. Neave: 

©. Mr. Lawrence, have you been in the ice cream busi- 
ness anywhere but in Los Angeles? 

A. No, sir. 

©. Your experience has been only here? 

A. Yes, sir. 
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Q. So far as defrosting and refrigeration is con- 
cerned? fees, Sir. 


QO. In the installation that you had before you bought 
{161] the Recold unit, as I understand it, you had pipes 
over the ceiling and walls. Now what did you do when 
you tried to defrost that by hot gas? 

A. We shut off the suction and discharge valves on the 
compressor, opened the bypass valves on the compressor. 
That reversed the action of the compressor, sucking the 
gas from the condenser and receiver and forcing it back 
into the coils. 

©. You had only one compressor ? 

A. Yes, sir. 

©. And one condenser ? A. Vesqsir. 

The Court: Did you remove the commodity from the 
room? 

The Witness: No. 

Wieweomt. You did not? 

The Witness: No. 

The Court: How long did it take to defrost, or did it 
defrost? 

The Witness: It wasn’t satisfactory. 

The Court: Why wasn’t it satisfactory? 

The Witness: The hot gas would condense in the coils. 
The coils were of such lower temperature than the gas it 
would condense back into liquid. 

‘itexeourt: In other words, it didn’t detroce: 

The Witness: Only a part. The first part of the coils 
would defrost but the last part didn’t defrost [162] 
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By Mr. Neave: 

©. Before you bought this unit from Recold, did you 
ever see any finned coil unit irrespective of the kind of 
defrosting unit as distinguished from these pipes through- 
out the room? 

A. Would you repeat that statement, please? 

QO. What I am trying to get at is this: Did you ever 
see a package unit like the Recold unit where the coils 
are all enclosed and there is a fan back of it? 

A. Why, yes. 


Q. That is a common type of unit? 

A. Well, it wasn’t at that time. I stated that I went 
fo Presno to see one: 

Q. You had never seen one prior to that time that you 
saw the Recold unit? iy ING ihe 

QO, Or such a unit: GINO. Site, 

Q. Irrespective of the type of defrosting? 

eS NIGy 

The Court: When you say such a unit, you mean such 
a unit as the Recold unit? 1 think counsel is talking about 
something else. 

Mr. Neave: I am talking about a unit that has fin 
coils and a fan as distinguished from a pipe installation 
around [163] your room. 

The Witness: The only other one I had seen was the 
one I went to Fresno to see. 


By Mr. Neave: 

Q. What installations of other manufacturers did you 
examine before you bought the Recold unit? 

A. Idon’t believe I examined any. 
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Mr. Neave: May I see Exhibit V? 

(The document referred to was passed to counsel.) 
By Mr. Neave: 

©. In Defendant’s Exhibit V you state, “The unique 
system of defrosting using sweet water is accomplished in 


about 5 minutes’ time.” When you say “unique system” 
you mean that you hadn’t seen one before? 


A. It was different from the ordinary or usual type of 
coil. 


©. And what was the difference? How did it differ? 


A. It was a fan type fin coil in comparison with the 
iron pipe coil that made it unique. 


The Court: Had you seen installations in other ice 
cream freezing rooms in this community? 


The Witness: Only the one in Fresno. 


The Court: I mean in your business, had you been in 
to other ice cream manufacturers’ freezing rooms? 


The Witness: Yes. [164] 

The Court: Did they use the pipe system? 

The Witness: Yes, sir; entirely. 

The Court: Had you been in to, for instance, the Los 
Angeles Ice & Warehouse Company? 

The Witness: Yes, sir. 

The Court: What did they use? 

The Witness: They used pipes. 

The Court: They use the pipes? 

The Witness: Yes, sir. 

The Court: Very well. 

Mr. Neave: That is all. 
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Mr. Lewis Lyon: That is all, Mr. Lawrence. 
The Court: This witness may be excused? 
Mr. Lewis Lyon: Yes, your Honor. 


The Court: You may be excused. 
(Witness excused. ) 


Mr. Lewis Lyon: At this time, your Honor, I would 
like to introduce in evidence the article entitled “Methods 
of Defrosting Various Types of Hardening Room Coils,” 
as it appears in the September 1934 issue of the Ice Cream 
Review as written by Mr. John C. Consley, engineering 
division of the York Ice Machinery Corporation, the 
article appearing upon page 24, 25, 26, and continuing on 
page 57 and concluding on page 58 of that issue. 

dine Court. — cidmmiteda le 5) 

Mr. Neave: May we have a copy of that? 

Mr. Lewis Lyon: Yes, I am getting a copy of it. The 
photostats aren’t available yet. 

The Court: They will be available today? 

Mr. Lewis Lyon: Yes. 

Mr. Neave: May J ask the purpose of the introduction? 

Mr. Lewis Lyon: The purpose of the introduction is to 
show a York publication of plaintiff as to the methods of 
defrosting; also showing the recognition of the York Cor- 
poration at the time of the impossibility of such a method 
of defrosting as is here in issue. 

Mr. Neave: There again I would object to the in- 
troduction of the document, if it is introduced in any way 
as proof of any fact stated in that. 

The Court: What is it, an admission against interest? 
Is that your point? 
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Mr. Lewis Lyon: Yes, your Honor. 
The Court: Let me see it. 


(The document referred to was passed to the court. ) 


Mr. Neave: I don’t object to it if it is introduced on 
the ground of showing what was in the article, but if it is 
introduced as proving any fact why then of course it is 
hearsay, unless it proves to be an admission. 

Mr. Lewis Lyon: It is an admission against interest, 
your Honor, and also it establishes the state of the art as 
[166] published by the York Corporation itself as of that 
date. It is a complete review of the methods of defrost- 
ing. 

Mr. Neave: But it has to show it is an admission 
against interest. However, I have no objection to its be- 
ing part of the state of the art, as you put it. 

The Court: It is offered for those two purposes only? 

Mr. Lewis Lyon: That is right. 

The Court: It will be admitted and limited to those 
two purposes. Whether it is an admission against interest 
or not is for me to decide. 

Mr. Neave: That is right. 

The Clerk: Defendant’s Exhibit Y. 


(The document referred to was marked as Defandant’s 
Exhibit Y, and was received in evidence.) 


[Note: Defendant’s Exhibit Y will be found in the 
Book of Exhibits at page 1509. ] 


Mr. Lewis Lyon: Mr. Ruppright. 
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called as a witness by and on behalf of the defendant, hav- 
ing been first duly sworn, was examined and testified as 
follows: 

The Clerk: Will you state your name? 

The Witness: Siegfried Ruppright; S-i-e-g-f-r-1-e-d, 
R-u-p-p-r-i-g-h-t. 

The Clerk: And your address? 

The Witness: 299 South Atlantic Boulevard. 

The Clerk: That is in Los Angeles? 

The Witness: Yes, sir. [167] 

The Clerk: Take the stand. 

Direct Examination 

By Mr. Lewis Lyon: 

©. Mr. Ruppright, are you a member of the American 
Society of Refrigeration Engineers? A.” fame 

©. I hand you an article or a magazine entitled, ‘“Re- 
frigeration Engineering,” issue of June, 1936, and refer 
you to the article starting on page 351 of that periodical 


entitled, “Defrosting.’ Are you familiar with that 
article: Ay Yes @leamn 


Q. Was that article presented before any meeting of 
the A.S.R.E. before it was published in that periodical? 
Yes, it was. 

Where? A. At Skytop in 1936. 
Skytop, where? 


> OO > 


Skytop, Pennsylvania, where the annual spring 
meeting of the American Society of Refrigerating En- 
eineers was held. 
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Q. State whether or not that article was presented at 
that meeting orally. 

A. It was presented in writing and it was briefed by 
me orally. 

Q. What was the purpose of presenting it to the meet- 
ing before publication? [168] 

Mr. Neave: I don’t see the purpose of that. 

The Witness: May I correct myself, not in writing, in 
printing. Everybody had a preprint of it in hand. 

The purpose of the article— 

The Court: Just a minute. 

Mr. Neave: Just a minute. 

That is a mental concept, as to what his purpose was. 

The Court: I think so. Objection sustained. 

QO. By Mr. Lewis Lyon: Changing the question, was 
it the practice of such an association to present these 
articles to the association meetings before publication? 


A. Yes. 

QO. Why? A. For discussion. 

Q. Was this article so presented? Bo NERS, 

©. Was it discussed? i EE. 

QO. Was there any criticism made by any member of 


the A.S.R.E. present at that meeting to this article? 

A. No, it was not criticized in a negative way. 

Mr. Neave: Excuse me, Mr. Witness. 

The Court: The question was, was there anything said, 
and the answer is no, so you can’t object to it on the ground 
of hearsay because there wasn’t anything said. [169] 

Mr. Neave: Very well, your Honor. 

The Court: What date was this meeting? 

The Witness: Jt was in June, 1936. It lasted several 
days. I could not recall the exact date. 
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The Court: All right. June, 1936. 

Q. By Mr. Lewis Lyon: Were you delegated by any 
executive officer of the Association of Refrigerating En- 
gineers to prepare this article? ee. YES. 

Q. Were you given any particular task by this execu- 
tive officer in preparing this article? A. Wess 

©. Who was the officer that instructed you to? 

A. David L. Fiske, the secretary. 

Q. What were you instructed to do? 

A. To write a comprehensive article which would give 
a picture of the entire art of defrosting as known at the 
time. 

Q. And in doing that did you make any investigation 
of any kind? 

A. Yes. It involved considerable work. 

Q. How long did that investigation take? 

A. More than a month. 

Q. Did this article give a comprehensive history of the 
art of defrosting as it existed at that time as shown by 
your survey of the art? [170] emcs: 

Q. Do you know whether or not engineers from the 
York Corporation, plaintiff, were present at this particular 
Mc cli 1Ob view oe heas A. Yes, quite many. 

QO. Can you name any of them now? 

A. Consulting Engineer Morse and the present Chief 
Engineer Bergdoll, I am very sure I remember they were 
there, but there were quite many because Skytop is very 
close to York, Pennsylvania, and it always has been a 
custom of the company to have quite many of the en- 
gineers present. I think there were at least ten men from 
York. 
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Q. How many engineers in total were present at this 
meeting, approximately, as far as you can remember? 

A. About two hundred. 

Q. And those people are all engineers of the refrigera- 
tion art so far as you knew, were they? 

A. Oh, at least 90 per cent or so. 

Mr. Lewis Lyon: Your Honor, instead of encumber- 
ing the record with the entire magazine, I have a photo- 
static copy of the article here. 

The Court: Oh, put in the magazine. 

Mr. Lewis Lyon: If you want the magazine put in, I 
will put in the entire magazine. 

I will offer at this time in evidence as Defendant’s [171] 
Exhibit Z the article entitled, ‘““Defrosting,” as it appears 
on pages 351, 352, 353, 354, 355 and as concluded on page 
375 of the June, 1936, issue of the periodical, “Refrigera- 
tion Engineering,” as written by this witness. 

The Court: Admitted. 


(The document referred to was marked as Defendant’s 
Exhibit Z, and was received in evidence. ) 


[Note: Defendant’s Exhibit Z will be found in the 
Book of Exhibits at page 1512. ] 


Q. By Mr. Lyon: Mr. Ruppright, are you familiar 
with the magazine or periodical, “The Ice Cream Review’? 

Eee es leain, 

©. Is that a periodical of general publication in the re- 
frigeration art? 

A. To the extent that it applied to the ice cream in- 
dustry. 
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Q. That is as applied to the ice cream industry, it is a 
periodical of the refrigeration art of regular publication? 

A. It is a regular publication. 

Q. And has been since prior to the issue which you 
have in your hand of September, 1934, is that right? 

A. This has been published regularly since 1917. 

Mr. Lewis Lyon: That is all. 

The Court: Cross-examine. 

Mr. Lewis Lyon: Pardon me just a minute. 

Q. I hand you a further article, Mr. Ruppright, dated 
March, 1931, a photostat of pages 191 and 204 of “Re- 
frigeration [172] Engineering” of that date, and will ask 
you if you are familiar with this article. A: atic 

The Clerk: That will be marked AA. 

The Court: What is the name of this magazine? 

Mr. Lewis Lyon: “Refrigeration Engineering’ issue 
ot March, 1930 

(The document referred to was marked as Defendant’s 
Exhibit AA, for identification.) 

Q. By Mr. Lewis Lyon: Are you the author of that 
article? A. lam. 

Q. Did that article appear in “Refrigeration Engeneer- 
ing’ written by you as of that date? 

A. Yes, it did. 

Mr. Lewis Lyon: 1 will ofter the article heref@re 
identified as Exhibit AA for identification as Defendent’s 
ino miloste ZBWA\, 


(The document referred to, heretofore marked as De- 
fendant’s Exhibit AA, was received in evidence. ) 


[Note: Defendant’s Exhibit AA will be found in the 
Book of Exhibits at page 1517.] 
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Mr. Neave: I have no objection.to its introduction, 
your Honor. I just want to call your Honor’s attention, 
however, that if these articles are introduced in an attempt 
to prove that water defrosting was new, because there is 
no reference to water defrosting in the articles, the pro- 
bative value of these articles is very small. I am not ob- 
jecting to it because I want your Honor to have everything 
before you, but I am calling that to your attention. 

The Court: They are admissible. 

MiiNeave: Yes. 


The Court: What weight they are entitled to is a 
matter which we can determine later. 

NMigsNieave: Yes. 

QO. By Mr. Lewis Lyon: How long have you been 
engaged in refrigeration work, Mr. Ruppright? 

Eeeeince 1920: 

Q. In that capacity you have operated as a consulting 
engineer, have you? 

A. Asa consulting engineer since 1930. 

QO. Prior to 1930 what was your connection with the 
refrigeration art? 

A. I served as an engineer for four years with the 
Frigidaire Corporation, and before that I have handled re- 
frigerating system as far as design, installation and opera- 
tion is concerned in various parts of the globe for other 
companies. 

Q. Are you a graduate engineer? Ame Xs: 

©. Of what university? 


A. Of the Engineering College of Hanover, Ger- 
many. [174] 
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OQ. What year, Mr. Ruppright? A. 182@ 
Mr. Lewis Lyon: ‘That is all. 


Whe Court: “Cross-cxanine 


Cross Examination 
By Mr. Neave: 


QO. I think you said on your direct that you spent a 
month making an investigation in connection with this 
article which is Defendant’s Exhibit Z. Did you not say 
Haat A. Yes, at least a moni 

Q. Where were you living at the time that you made 
this investigation? A. In New York City. 

Q. Was your investigation limited to New York City? 

ING, 

©. Where else did you investigate? 

A. Inthe adjacent towns, and I spoke to quite a number 
of other engineers about the art. 

Q. I beg your pardon? 

A. I discussed the matter with quite a number of other 
engineers to find out if I was missing something. 

Q. What towns did you conduct your investigation in? 

A. Jersey City, I think in York, Pennsylvania, but 
essentially it was literary work. 

Q. Literary work? [175] 

A. But IJ have liad practiealiepeticnce, too: 

The Court: As I understand it, you graduated in 1920 
in engineering. 

The Witness: Yes. 

The Court: You then went to work in refrigeration 
engineering ? 

The Witness: Not exclusively in the beginning, but I 
eradually worked into refrigeration exclusively. 
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The Court: Until 1930? 

The Witness: In 1930 I became a consulting engineer 

The Court: When did you begin to devote your time 
to refrigeration engineering exclusively ? 

The Witness: Exclusively in 1926. 

The Court: And you continued in that until 1930? 

The Witness: As an employee; yes. 

The Court: As an employee? 

The Witness: Yes. 

The Court: Then in 1930 you were consulting engineer 
with relation to refrigeration engineering? 

The Witness: Yes. 

The Court: In that limited field? 

The Witness: Yes. 

The Court: And have continued in that up until the 
present date? 

The Witness: Yes. [176] 

The Court: All right. 

©. By Mr. Neave: Who did you work for in 1927 
and 1930? A. Frigidaire Corporation. 

©. In your investigation did you have occasion to in- 


v 


vestigate the Carnegie Steel Company, the Isabella fur- 
naces in Pittsburgh? A. No, but I know of them. 

©. Did you investigate at that time any uses in Indiana- 
polis? A. No. 

Q. Did you investigate at that time any uses in 
Chicago, at the Illinois Steel Company? A No, 

QO. Did you investigate at that time any uses at the 
Northwestern Tron Company at Mayville, Wisconsin? 

A. I did not confine myself to special installations. I 
had to find out the complete state of the art. 
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Q. Iam just asking you a question, and if you will just 
answer my questions we will get along much faster. 

What about Yamhill, Oregon, did you investigate any- 
thing up there? Eve NO: 

Q. Did you yourself ever operate, build or operate, a 
water defrosting system prior to 1937? 
Wes. 0/77) 
Tell us about that. 
I just used water for defrosting like many people do. 
When was that? 
I think it was as early as 1927. 
What kind of a unit was it that you did that with? 
What was the construction? 

A. Just a water hose. 

The Court: Was it a commercial unit? 


O> OPO > 


The Witness: It was a commercial unit; yes. 

By Mr. Neave: You just took a water hose and spray- 
ed water on it? ieee GS. 

©. And it took the ice off? A Yes: 

Q. Did you ever, prior to the writing of your article, 
maiufacture or use a water defrosting system where there 
was a spray head over the coils? AS I did’ nor 

Mr. Neave: That is all. 

The Court: Redirect? 

Mr. Lewis Lyon: Yes, your Honor. 


Redirect Examination 


By Mr. Lewis Lyon: 


Q. In this hose system, is it my understanding that 
you took a hose and sprayed water on a pipe coil, is that 
what you [178] did? Age O@ ean tinecoil. 

QO. Ona fin coil and a pipe coil? Ay Yee 
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Q. And in that operation it was necessary to remove 
the produce from the room before you could make such an 
operation, was it not? ioe Ss 

Q. When you ended up you had ice on the floor, if the 
room happened to be below zero? 

A. It wasn’t a below zero room. 

Q. It was an above zero room? 

A. Nobody would have attempted that at that time un- 
less he started to invent something. 

Mr. Neave: I object to that. It wasn’t responsive to 
the question. It is pure opinion. 

ite Counts ble is ain expert. 

Mr. Neave: Well, I don’t know, your Honor. He 
hasn’t shown any expertness in defrosting. He said he 
Merete vented il, 

Mirllewitcwleyoma. fle said he did try it. 

iicw@cumrmine motion is denied. VYoumcanmerosc- 
examine him. 

Mr. Lewis Lyon: That is all. 

Mr. Neave: That is all. [179] 

Mr. Lewis Lyon: May this witness be excused? 

The Court: Yes, this witness may be excused. 

(Witness excused. ) 

The Court: We will have a short recess at this time. 

(Gshomerecess.) | 180] 

Mr. Lewis Lyon: Do you desire to interrogate Mr. 
Ruppright, your Honor? 

iineCourt: Oh, yes. 

©. By the Court: IT think in answer to the last ques- 
tion some objection was made, and a motion to strike, and 
I overruled the objection and denied the motion. You 
stated that nobody would have attempted to use water with 
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rubber hose to defrost in sub-zero. You express that as an 
opinion of yours? A. Based on my experience. 

Q. Based on your experience? 

A. With other people. 

QO. What is the basis of that conclusion? 

A. The water freezes in the rubber hose, and it will 
freeze—it is expected to freeze everywhere it gets in that 
sub-zero room. 


QO. It would freeze on the floor? 

A. It would freeze on the floor. 

Q. Freeze on the pipes? 

A. Or on the pipes, or in the pipes. 

Q. In other words, it would not defrost? 

A. It would not defrost except in a few spots and then 
ernceze. 


©. All right. Now, at what temperature would that 
occur? Take freezing, 32, how far below freezing could 
you use a [181] rubber hose and ordinary tap water to de- 
frost? At what temperature is the lowest that that could 


be done ? A. About 25, 26. 
QO. And below that you would have an icing condition? 
Be (Olen SES, 


The Court: That is all I have. Do you wish further 
cross examination? 

Mr. Neave: Yes, your Honor. 

The Court: Or do you have further direct? 

Mr. Lewis Lyon: No, your Honor. 

Recross Examination 

By Mr. Neave: 

Q. Did T understand you to say, Mr. Ruppright, that 
the water would freeze in the pipes? A Mies 


vs. York Corporation, a Corporation 147 


(Testimony of Siegfried Ruppright) 

Q. At below 32? 

A. If it is sufficiently below 32 I have seen that 
happen. 

Q. All water freezes below 32? 

A. No. I mean in pipes and in hose. 

Ore icisslert there? 

A. Even while it is running. 

Miteicaves i sec. Ihat is all. 

The Court: That is all. You may be excused. 

Mipievis lyon: Mr. Tally. [182] 


Crikey ko TALLY 


called as a witness by and on behalf of the defendant, hav- 
ing been first duly sworn, was examined and testified as 
follows: 
Direct Examination 

The Clerk: Will you state your name? 

The Witness: C. K. Tally, T-a-l-l-y. 

The Clerk: And your address? 

The Witness: 2905 East 11th Street, Los Angeles. 

The Court: What was the name? 

The Witness: Tally, T-a-l-l-y. 

The Court: Your whole name, your first name? 

The Witness: Carey, C-a-r-e-y. 

The Court: Very well. You may be seated, Mr. Tally. 
By Mr. Lewis Lyon: 

QO. What is your occupation, Mr. Tally? 

A. J aminanager of the Creamery Package Manufac- 
turing Company, the Los Angeles branch. 

QO. How long have you been connected with the re- 
frigeration industry? Aw oinces 2S 
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Q. What is your training in refrigeration engineering ? 

A. Just training as salesman. My experience is pri- 
marily dairy manufacturing and processing. 

©. Have you at any time become familiar with the 
water defrost as put out by Refrigeration Engineer- 
meeifles| 

A. Yes. My first introduction to the water defrost 
coil, I believe, was about the last of °39, or somewhere 
along in there. 

Q. Will you explain where you first became acquaint- 
ed with water defrost? 

A. At that time I was assistant manager in charge of 
sales of this branch, and our manager, Mr. A. J. Cowell— 
©. That is where? At your own place of business? 

me Ys, 

The Court: What is that plant? 

A. 2905 Hast arGheSticet. 

The Court; “Wage ihesmame of ite 

The Witness: The Creamery Package Manufacturing 
Company. 

The Court: All right, counsel. 

©. By Mr. Lewis Lyon: Now, will you explain the 
circumstances of your first introduction to water defrost? 

A. Mr. Cowell, our manager, called me into his office 
and told me that Mr. Jarvis— 

Mr. Neave: Just a moment. I think we are getting in- 
to hearsay again. 

Dhe Court: Gives. hearsay. diamayebe stricken: 

The Witness: My first introduction to the coil was 
when Mr. Jarvis came over to the office to tell us about 
this new coil. 


The Court: Well, when was that? [184] 
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The Witness: I think it must have been the latter part 
Gil 9), 

iMies@aute- = lhe latter part of “397 

The Witness: Yes. 

Q. By Mr. Lewis Lyon: You say Mr. Cowell was 
manager of the plant at that time? 

Eee cS, 

QO. What was his full name? 

A. Arthur J. Cowell. 

Q. To your knowledge, how long had Mr. Cowell 
occupied that position at that time? 

A. At that time he had been manager since the branch 
opened here in 1924. 

Q. To your knowledge, how did Mr. Cowell receive the 
idea of water defrosting? 

Vip Nedve =) object to that. 

dive Court. | Sustained. 

Mie lewis Lyon: You Honor, it | may be heard on 
that matter and in that respect, I would like to call your 
Honor’s attention to Wigmore on Evidence, Volume 3. 

The Court: Which edition? 

Mr. Lewis Lyon: Section 1790. 

WinesConrt: Paragraph 1790? 

Mr. Lewis Lyon: Paragraph 1790. 

The Court: Section? [185] 

Mr Lewis Lyon: Or Section 1790. 

The Court: How does that compare with this Third 
Edition, do you know? 

Mr. Lewis Lyon: I do not know offhand. 

The Court: What edition is that? 

Mr. Lewis Lyon: This is the 1904 edition. It is a 
little antique. It is under the title of “Sundry Utterances.” 
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Mr. Neave: That may be Paragraph 2441 of the 
Second Edition. 

The Court: This is the Third Edition that I have. 

Mr, Neave: Well, I only have a translation from the 
First to the Second Edition. 

The Court: ‘Res Gestae, Verbal Acts. 1790. Utetanc- 
es as indicating substantially the speaker’s own mind.” 

Mr. Lewis Lyon: ‘That is the paragraph, your Honor. 

ite Court: That 1¢ the paragraph: 

Mr. Lewis Lyon: Yes, your Honor. 

The Court: Go ahead. 

Mr. Lewis Lyon: It sets forth that as far as the 
hearsay rule is concerned utterances indicating a person’s 
state of mind are a distinct exception to the hearsay rule 
and are admissible as showing the state of mind, particular- 
ly in a condition of this kind. 

The Court: That is, the condition of the speaker’s 
mind, it says. Isn’t that the witness’ mind? 

Mr. Lewis Lyon: The condition of the speaker’s mind, 
[186] and another person can testify to that statement 
made at that time, showing the condition of the person’s 
mind when he made that utterance. 

Mr. Neave: I don’t so read that, your Honor. 

Mr. Lewis Lyon: There are specific examples given, 
your Honor. 

The Court: Well, they point out that the evidence is 
circumstantial and not testimonial, and for that reason 
would not be obnoxious to the hearsay rule. I can’t see any 
circumstantial evidence here. 

Mr. Lewis Lyon: lt is either one your Elonor, 

The Court: What is that? 
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Mr. Lewis Lyon: It is either one. 

Mr, Neave: It depends on what you are trying to 
prove. If you will look over towards the end of that para- 
graph it shows the conditions where this may be used; if 
you are trying to show insanity, or knowledge or belief 
where it is in point, relevant to the issue, but what we are 
saying here is that it is not relevant. 

Mr. Lewis Lyon: It is clearly relevant to the issue, 
showing the state of the art and the belief of the engineers, 
as to their beliefs as to what could be or could not be done 
at that time, and that their belief on the subject was uni- 
formly that it could be done. 

Mr. Neave: That person should be produced when 
a third [187] person testifies to that. 

iret ae think that is correct. 

Mr. Charles Lyon: If your Honor would look at it 
thus: The plaintiff is stating in its trial brief that the 
McAdam patent was so obvious it would occur to any one 
skilled in the art. We show here that men skilled in the art 
did not believe the obvious, but when they saw it did not 
believe it, their minds did not receive it. If a man makes 
such a statement—if the statement that the witness is now 
testifying to made by this third party indicates his state of 
mind, you don’t have to believe the statement. It isn’t 
hearsay. You are not relying on the truth of that state- 
ment. The mere fact that he made the statement is evidence 
of what his state of mind was at that time, and, therefore, 
in does not fall within the hearsay rule whatsoever. It is 
a@ecibalact. It indicates his state of mundythar it was non- 
receptive to this idea. Any other act would have the same 
probative value and would be the same thing. It is not 
hearsay for that reason, and is generally admissible. 
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Mr. Neave: I don’t know how much argument your 
Honor wants on this point, but it seems to me that this 
gentieman should not be called upon to testify as to what 
somebody else in his company said. Now, if they want to 
prove what the state of mind of that fellow was, why not 
produce him, and then we can examine him. [188] 

Mr. Lewis Lyon: I might clear that point with one 
question. 

Oe by Mr. Lewis Lyon: iene Cowell aliven 

PeN'O, Sir: 


Q. He is dead. How long has he been deceased? 

A. He passed away two years ago the 30th of this 
month. 

Mr. Neave: That shows the protection of the rule. 
Here is a fellow who is dead, and we couldn’t call him our- 
selves to have him explain why he had that state of mind. 

The Court: Yes, ] imagine it would he rather duaiemie 

Mr. Lewis Lyon: To call him, yes. 

The Court: The objection is sustained. 

Mr. Lewis Lyon: I would like, your Honor, to make 
an offer of proof. 

The Court: All right. 

Mr. Lewis Lyon: I don’t know in what form your 
Honor desires that that be made, either to have the witness 
testify or by my statement? 

The Court: I think by your statement. 

Mr. Lewis Lyon: I offer to prove by this witness the 
facts concerning the utterances of Mir. Cowell at the time 
this problem was shown to him, that his statement, made 
to this witress when he called him into his office. was that 
“Mr. Jarvis here has an idea, but | believe it to be entirely 
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crazy; but it may have possibilities and I would like to 
have [189] you listen to his story.” That is clearly in- 
dicative of the state of the man’s mind, as to his reception 
of the problem, and clearly refutes any argument that the 
solution which Mr. McAdam made to this problem in the 
art was obvious to any one. 

The Court: The offer of proof is denied on the ground 
of hearsay. 

©. By Mr. Lewis Lyon: Mr. Tally, after Mr. Jarvis 
told you his story with respect to water defrost, did you do 
anything else—you or Mr. Cowell? 

A. Yes. Since I had charge of sales, I was very favor- 
ably impressed with the coil, and I called a sales meeting, 
which I think took place the next week, at which time Mr. 
Jarvis presented the story of his coil to our sales organiza- 
tiori. 

©. Following that demonstration by Mr. Jarvis, did 
you at any time make any sales of the Recold Water De- 
frost unit? 

A. Yes, following that we sold our first installation to 
the Dutch Maid Ice Cream Company of Los Angeles. 

M. In conjunction with that sale, was it, or was it not 
necessary for Creamery Package to make a guarantee to 
the customer of satisfaction or to remove and replace that 
installation with some other type of equipment ? 

A. Yes. 

©. Did you make such a guarantee? 

omeeon (oO) 

Ow eidevou ever have to take Omtpiicsumerandemale 
any other installation? AL Novsie 

©. In that deal did you deal with Mr. Lawrence? 

A. Yes, sir. 
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©. Did Mr. Lawrence accept the guaraniceuion 
Creamery Package of America? A. Yesaie 

©. Without other investigation? 

A. No, he did make some other investigation, but he 
wasn't still—he still wanted assurance, inasmuch as it was 
a new idea as far as he was concerned, and he wanted 
assurance that it would be—you know, that he would have 
protection. 

Mr. Neave: I move that that last part of the answer be 
stricken, that it was a new idea so far as he was concerned. 
It doesn’t seem to me that is anything that this witness can 
testify about. 

ie Court; Wltemay berstdickes 

©. By Mr. Lewis Lyon: Did you take Mr. Lawrence 
to the office of Refrigeration Engineering, in conjunction 
with trying to make this sale to him? 

A. Yes, we did. 

©. Who did you see at Refrigeration Engineering? 

A. We saw Mr. Jarvis, and I believe Mr. Hancock. 
He wanted to see how the coils were made, so naturally we 
were [191] very happy to show him. 

Q. Were the Recold Coils demonstrated to him at the 
Refrigeration Engineering plant at that time? 

A. J believe they were, yes. 

Q. Was an offer made at that time by Refrigeration 
Engineering to guarantee the installation? 

Pees site 


©. Or to replace it with the same type of guarantee 
you offered to Mr, Lawrence: Is thaimeonrect: 


A. Yes. sir. 
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@. Did you take Mr. Lawrence to any other installa- 
tions of water defrost in Los Angeles? 


A. No, sir. 


©. Did you suggest to Mr. Lawrence any other in- 


ad 


stallations that he might see? 

A. Mr. Lawrence was interested in seeing an ice cream 
plant, and we knew of one at Fresno, the Velvet Ice Cream 
Company, and I didn’t go up there with him, but suggest- 
ed that he go and see that installation. We were familiar 
with it. 


Q. Did you, acting for Creamery Package of America, 
make other sales of this Recold water defrost in about 
that period of time? 

A. Following this we made quite a few installations 


iat yeat, yes: 

Q. And did you refer other prospective customers to 
OZ) eine Witch Waid lce Cream plant, to see the opera- 
tion? Py VES SS 

QO. Was it necessary for you to give guarantees to 


these other customers of satisfaction, or that you would 
withdraw, and replace the coils with other systems? 


ee N Osi. 
Q. After they saw the Dutch Maid Ice Cream plant in 


operation your difficulties in that regard were removed; is 
ta eecOnrect: 


Pee iiats right, yes, sir. 
The Court: Have you been installing them contin- 


uously ? 


The Witness: Yes, sir. 
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©. By Mr. Lewis Lyon: Did you give aty Ssueh 
guarantee to other special equipment that Creamery 
Package sells? 

Au Yes ici. 

QO. Iimean, guarantee of replacement? 

A. Not necessarily replacement. Our equipment is 
guaranteed, and I think generally manufacturers guarantee 
it a year against defective material. I believe that is 
customary. 


Q. The guarantee that you gave to Dutch Maid was of 
special character and not like the guarantees you gave with 
other ordinary equipment; 1s that correct? 


Mr. Neave: I think perhaps we should not have quite 
so much leading, your Honor please. [192] 


The Court: Yes. The objection is overruled. 


The Witness: Well, in view of the fact that our 
euarantee was different there; I mean, because we didn’t 
know, ourselves. It looked good, and after our engineers 
had analyzed it we saw no reason why it should not work. 

The Court: Your other guarantees were against de- 
fective equipment? 

The Witness: Yes. 

The Court: That guarantee was not only against de- 
fective equipment? 

The Witness: It was a guarantee that if it did not do 
what we told them it would do we would take it out and 
put in the conventional type of coil. 

Mr. Lewis Lyon: That is all. Cross-exannne. 

The Court: Cross-examine. 
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Cross Examination 
By Mr. Neave: 
©. Has your experience in refrigeration been confined 
to Los Angeles? i emeNCS Site 
Mr. Neave: That is all. 
The Court: Step down. This witness may be excused. 


The next witness. 
Mr. Lewis Lyon: Mr. Payne. [194] 


Iwi RS PAY NE; 


called as a witness by and on behalf of the defendant, hav- 
ing been first duly sworn, was examined and testified as 
follows: 
Direct -—Examination 

The Clerk: Will you state your name, please? 

The Witness: James R. Payne, P-a-y-n-e. 

The Clerk: Your address? 

The Witness: 1652 Redwood Highway North, Santa 
Rosa. 
By Mr. Lewis Lyon: 
What is your occupation, Mr. Payne? 
Refrigeration engineer. 
Connected with what company ? 
Payne Corporation. 
Located where? A. Santagiosa@alitonnia: 
What is your experience or training in refrigera- 


DO PO PO 


tion engineering? 

\. JT have been in the business since 1922. I have 
taken a course in international—I mean at Sebal Institute 
of Technology, along with my practical experience and 
training. 
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QO. Where is that Institute of Technology located? 
eee iiladelphia, 
©. Did you graduate from that course? Al Nes 
©. After you concluded that course, were you employ- 
195) by amy concern’ 
A number of them. 


In refrigeration? CES, te 


ed [ 

AN 

Q 

Q. Including whom? 

A. The Gay Engineering Corporation, National Ice 
and Cold Storage, and Haslett Warehouse Company. 

©. When were you first employed by the Haslett Ware- 
house Company? eee SZ. 

©. What was the business of the Haslett Warehouse 
Company at that time? 


A. Commercial cold storage. 


Op) heres Poem @ alland, Calitormmias 
Q. What were your duties when you were first employ- 
ed by that company? Pee nici eneitiecr 


Q. In conjunction with that company’s business, did 
they have a refrigerationg system for maintaining their 
rooms below freezing? EN. VEG 

Q. What type of equipment were they using? 

A. Pipe coils. 
Q. Did they have any method of defrosting? [196] 

A. They had one room equipped with a defrosting 
system when I took over that had not been used for 
evidently a number of years. 

Q. What type of system was that? 


A. It was a brine spray system. 
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QO. At what temperatures was that room maintained at 
that time? : 

A. It was supposed to be maintained at zero, and at 
the time I took the plant over it was 15 above. 

©. It was in operation when you took the plant over? 

A. It was in operation, yes. 

Q. Why was the temperature, if you know, 15 degrees 
above zero when it was intended to be maintained at zero? 

A. The ice accumulation was so great on the pipe that 
they could not get the temperature any lower that that. 

QO. Did you do anything or try to do anything to rectify 
that situation? 

A. I tried to use their defrosting system that was in- 
stalled there. 

Q. That is the brine system you referred to? 

Pe eice: 

QO. What did you do in that regard? 

A. I mixed up batches of brine. What I mean by 
batches, they had a reservoir that they used for calcium 
brine, mixed calcium brine in, then used a pump by means 
of circulating this [197] brine through a series of spray 
nozzles over the pipe, and running into a pan below the 
pipe, then back into the reservoir again. 

OQ. How long did it take you to defrost, or how long 
did you endeavor to use that system to defrost that coil? 
Just once. 

Did you effect a defrosting? A. Effect a— 
Did you complete the defrosting of the coil? 

I completed that course of defrosting. 

How much brine did you use, or how much— 


>O>OO> 


In gallons I could not say. 
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©. How much calcium chloride did you use? 

A. In pounds, I don’t know, except that the manage- 
ment told me that I had spent $150.00 on calcium chloride 
brine for that defrosting job when I had the defrosting 
completed. 

The Court: How long did it take? 

The Witness: Three days and nights. 

he Commi. Youthadi@shumons 

The Witness: Yes, sir. 

‘he Court: “Vhe creczime sani: 

The Witness: Yes, sir. 

The Court: Did you move the butter out of the room? 

The Witness: Yes, sir, I had to. The temperature was 
going too high. I couldn't leave it in there. [198] 

The Court: What was the temperature of the room 
when you finally completed the defrosting? 

The Witness: Before I started my equipment, and re- 
frigeration equipment, you mean to say? 

dine, Gourt.. > Yes 

The Witness: It was about 30 above zero. 

©. By Mr. Lewis Lyon: When you started the equip- 
ment what did the equipment take the temperature down 
to? A. Down to 5 below zero. 

Q. During your experience with defrosting, did you 
run into any difficulty in icing with the use of that brine? 

A. Well, that is why I had to use so much brine, be- 
cause it would become diluted and cause an icy slush in 
my pan, catch-pan, below the coil assembly, and that would 
have to be raked out to prevent plugging my pipe back to 
my pump for recirculation. 
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Q. It is my understanding, then, to effect a complete 
defrosting that you spent $150. 00 in puane) enon 
chloride; is that correct? 1. that's rignt. 

©. And all that calcium chloride was used in that one 
defrosting operation? Aw SYVesesin. 

©. Are you familiar with the system of water defrost? 

A. Iam now, sir. [199] 

The Court: You mean Recold? 


Q. By Mr. Lewis Lyon: Of Recold, the Recold 


system of Refrigeration Engineering. IL aban. 
QO. When did you first become acquainted with that 
system? 


A. About the middle of 1940; I would say between 
April and July of 1940. 

Q. Will you explain fully the circumstances of your 
becoming acquainted with or your introduction to water 
defrosting ? 

A. Iwas approached by Mr. Jarvis and Mr. Brown at 
the time I was installing a new freezer room for govern- 
ment butter storage and government turkeys. 


©. That is Mr. H. T. Jarvis here that you refer to? 
BL Ses, Suk 

Q. And Mr. Wyatt Brown? Wa = GES. Site 
Om Alco here: ix Y GS, eciie 

©. 


How far was the job along of construction of this 
new refrigerating storage room at the time Mr. Jarvis and 
Mr. Brown contacted you? 

A. The insulation of the room was just about at 
completion. The machinery had been ordered, as well as 
the pipe. [200] 

QO. What kind of pipe? 

A. Two-inch black wrought-iron pipe. 
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Q. For what kind of a refrigeration system? 
A. Just an overhead coil. 


©. ‘That is a continuous overhead coil system that was 
hung from the roof, made out of open pipe; is that correct? 


A. That is right. 
Was such a system installed in that warehouse? 
Yes, we had three other systems of the same nature. 


In this new room, was that system installed? 


~ Or 


No, that system was not installed. 

©. Do you recall the date when you were first told by 
Mr. Jarvis and Mr. Brown about this Recold water de- 
frost system? 

A. I don’t recall the date. I would say it was March 
or April possibly May. It was within those three months. 

©. Had you ever heard of any such system before 
that? A. No, I had not. 

Q. After you were informed of that system, did you 
make any investigation to find out whether or not it would 
work? 

A. Yes, I visited two; one ice cream hardening room 
and one bakery. 

Where were those located? 
San Francisco. 


ore 


. How large was this particular room that was under 
[201] construction at that time? 

A. 103 feet long, about 31 feet vide, with a 1@SicGs 
ceiling. 

©. Were Recold coils subsequently installed in that 
room? Be SESS, 


OO” Elow many of theme eee Diiirteen. 
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Q. Of what size, do you know? 

Eweelebelieve they arc callcdmincin lo, 2500201. In tons 
of refrigeration that is approximately one and one-quarter 
tons as the rating—their catalogue rating gives it. 

The Court: You mean to refrigerate one and one- 
Guante tous—— 

The Witness: Per unit. 

The Court: —of commodities? 

The Witness: Yes, sir. 

The Court: How long would the temperature of that 
room have to be kept? 

The Witness: The government required 20-minus for 
butter and plasma and it was pulled as low—the tempera- 
ture was lowered on the test run to 40 below for approval. 

The Court: 40 below? 

iiie Vitness= Yes, sir. [202] 

The Court: And the requirement for its use was 20? 

The Witness: Yes, sir. 

The Court: At least 20? 

The Witness: That’s right. 

Q. By Mr. Lewis Lyon: To your knowledge, is that 


system still in operation? A. [tp istene 
Q. It is a successful operation — ae eS. Siir. 
Q. —in using the system of water defrost? 
A. Yes, sir. 
(). How often is that system defrosted, to your 
knowledge? 


A. It depends on the load of merchandise. 

©. At each time, to your personal knowledge, that the 
defrost has been undertaken in that system, it has been 
successful or is that statement incorrect? 


» ‘A. It has been very successful, 
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The Court: Have you had to move the commodities 
out of the warehouse to defrost? 

The Witness: At no time. 

QO. By Mr. Lewis Lyon: Has there been such a 
temperature rise inside the refrigeration chamber itself at 
any time to make it advisable to change the position of the 
merchandise in the chamber ? 

A. There has been no difference, no change of tempera- 
ture, [203] or difference in merchandise, or no change of 
temperature in the room, because one coil can be defrosted 
at a time or all at one time. So in order to avordmamny 
slight temperature difference, I am speaking now of the 
period during the war which was very critical for blood 
plasma and government butter storage, and it was request- 
ed that a very steady and definite temperature be maintain- 
ed, and for that reason we defrosted one coil at a time, to 
avoid any possible change of temperature. 

©. You say that blood plasma was stored in this ware- 
house ? A. Yes. 

Q. For how long a period? 

A. It extended over the duration or over the period of 
the war, but as far the length of time that each shipment 
would stay, it is hard to say, because one time it would 
come in and stay one day, and again it would stay two or 
three months. But it would come in by the ton, and they 
would work out of this quantity from there to the labora- 
tories, as well as overseas shipments. 

Q. And the room performed successfully its functions 
in meeting the cold temperatures of that blood plasma at 
all times? 

A. Very successfully. We got very good reports from 
the government. 
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Q. While the plasma was in there, the room had to be 
[204] defrosted; is that correct? 
A. That is correct. 


Q. And it was defrosted using this system of water 
defrost? © <A. That is correct. 

Q. Are you a member of the American Society of 
Refrigeration Engineers? Ay isan, 


©. Are you also a member of the N. A.— 


peer E.R. E., National Associationsor Practical 
Refrigerating Engineers? 


Orr vcs: eee aiiy, 


O. How long have you been a member of those 
associations ? 

PeiliceNeenee rE win i. since 1925 “andethtew wars amis. 
since 1942, I believe. 

QO. What distinction is there between those two 
associations, if there is one? 

Eee Ns FR? E. is an association fom practical pur- 
poses, such as operating engineers, to better the under- 
standing of equipment, machinery, and so forth. The 
Peek ic fon scientinc studies. 

(). That is the distinction you would make, that one is 
an organization of practical engineers— 

A. One is practical, and the other scientific. [205] 

©. —and the other is an organization of scientific 
euleiiiect so) A. That’s right. 

OF iehand tyou, Mr. Payne, Detendantsmexinbit C, 
for identification, and ask you if you are familiar with 
hee ese, Ay Yesqisir euleanne 

QO. I notice in the body of that article a letter on the 
letterhead of the Haslett Warehouse Company, apparently 
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signed “James R. Payne.” Do you know anything about 
that letter? 

A) Towrore thapicter, sir 

©. Was that article taken up with you and discussed 
before it was printed or released? 

A. No. Mr. Jarvis asked me to express my satisfac- 
tion with the operation of that job, and also asked me if 
it would be permissible with me to have it printed in an 
engineers’ magazine, and | said—I gave him my consent. 

QO. That is, the article was submitted to you before it 
was printed; is that correct? 


A. No, not the article. 


©. Oh, you mean the letter? 
eee Hcelertcie 
©. I see. Have you read completely the article, as 


is appears, in Exhibit CP 

Ay You mean the letter or thevemtire pager sue 

©. The entire article. 

A. I read it some time ago; shortly after it was 
printed. 

©. Does that article express the true condition of the 
operation and construction and the size of the Haslett 
Warehouse job, to: which you have testified? 

Ae As tar ase!) know. ahere ine no mistakes. 

The Court: Are you engaged in the business of in- 


stalling refrigeration equipment now? 
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The Witness: Yes, sir. 

The Court: Have you installed other of these Recold 
units? 

The Witness: I have two jobs going in now. A 50- 
minus room for Swift & Company in San Francisco, using 
the water defrost— 

The Court: That is Recold? 

The Witness: —Recold, and for the Honor Brand 
Frozen Food Company I also have a large room, twice the 
size of this one that is in question at the moment. 

The Court: The 130-foot room? 

The Witness: It is 136 feet, by 47, by 12 feet high. 

OQ. By Mr. Lewis Lyon: That is also using Recold 
coils? A. Also with Recold Water Defrost. 

Mr. Lewis Lyon: I would like to introduce the article, 
Exhibit C for identification, as Defendant’s Exhibit C. 

Mr. Neave: I object to the article, your Honor, unless 
the introduction of the article be limited to the letter 
and [207] to the statements of the size, the footage, and 
so forth, of the room in question. The article contains a 
number of other statements that are statements of this 
H. G. Kirkwood, which are completely hearsay statements. 
If the offer is limited to those things that the witness 


identified, I have no objection. 


Mr. Lewis Lyon: If there are any statements that can 


be pointed out in this article that the witness has not 


168 Refrigeration Engineering, Inc., etc. 


(Testimony of James R. Payne) 

verified and which are statements of Mr. Kirkwood, as 
distinguished from facts this witness has verified, I have 
no objection to their being excluded. 

Whe Court; He said he read the article at thammiimme 
and they correctly stated the condition of the art at that 
time. 

Mr. Neave: I think all he stated was that it correctly 
represented the conditions of his plant. Now, the last two 
paragraphs— 

Mr. Lewis Lyon: That is not true. 

The Court: No, I think he stated that the article cor- 
rectly reflected his opinion of the condition of the art. Is 
that correct? 

The Witness: Yes. 

Mr. Neave: I didnt so understand. 

The Court: It is admitted. 

Mr. Neave: I object to the last two paragraphs of 
the article as purely hearsay statements of this writer of 
the [208] article. 


The Court: The objection is overruled. 


(The document referred to was marked as Defendant’s 


Exhibit C, and was received in evidence.) 
The Court: We wall recess until2-00 0 clock. 


(Whereupon, at 12:00 o’clock noon, a recess was taken 
until 2:00 o'clock P WW. et the saimerday) || 209), 
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Los Angeles, California; September 18, 1946, 2:00 
o’clock P. M. 


ne Cotnt. | Mx partes 

The Clerk: No ex parte, your Honor. 
The Court: Proceed. 
Miiwewisseyonu: Mr Payne 


JAMES R. PAYNE 


the witness on the stand at the time of recess, resumed the 
stand and testified further as follows: 


Direct Examination (Continued) 


By Mr. Lewis Lyon: 

@. Mr. Payne, what was the capacity of this Haslett 
Warehouse job, say taking butter as a stored product? 

A. In pounds or cubic foot displacement? 

©. In pounds. 

A. In pounds it was something over a million pounds. 
I think it was about a million and a quarter pounds total. 

©. Have you ever estimated the increase in cubic 
capacity of the room using the Recold water defrost 
system as compared with the pipe system that you were 
going to install? 

A. Yes. I figured that out and made the comparison. 
However I don’t remember the exact figures. I do re- 
member that using butter as an example it would take 
about five years to pay the installation between the saving 
of the two. 

©. That is, in the saving of space it was enough to 
[210] pay for the entire refrigeration system in five 
years’ time, is that correct? 

epee iat is true, 
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The Court: How many cubic feet is a million pounds 
of butter? 
The Witness: About 30,000, if I remember right. 


By Mr. Lewis Lyon: 

Q: Before you installed these Recold— 

ie Court: just a niement: 

The Witness: Pardon me. 

The Court: Did you say the saving in space would pay 
for the entire installation in five years, or did I under-_ 
stand you to say from your previous answer, or mean 
from your previous answer, that the difference in cost 
between the two installations would be that? 

The Witness: No, sir. The difference in space saving. 

The Court: Would in five years pay the entire cost of 
the installation of the Recold? 

The Witness: Of the equipment; yes. 

Your Honor, may I make a correction? 

ane Court: | es, surely. 

The Witness: I said 30,000; I meant 300,000. [211] 

Q. By Mr. Lewis Lyon: Before you installed this 
Recold system in the Haslett job, was any special guaran- 
tee given or extracted from your supplier? 

Yes. sity 
What was that guarantee? 


> > 


It was a six months guarantee. 

Q. Was it of any specific character as to changing 
types of structure or reinstallation of another type in event 
of failure? 

A. I would have to— J don’t remember the guarantee 
word for word. However, T do know that the guarantee 
covered removing the Recold coils, and how far it went 
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towards replacing them with a pipe coil system that we 
had originally planned on using, I don’t know. I would 
have to read that over to be sure. 

The Court: Can you tell me this: In the two systems 
do you use the same compressor equipment? 

The Witness: Yes, sir. 


The Court: And do you use the same volume of freez- 
ing refrigerant? 

The Witness: Yes, sir. 

The Court: For the two systems? 


The Witness: Yes, sir. Well, chances are you would 
use more ammonia in the pipe system than you would 
in the Recold blower coil because of the increased pipe 
sizer | 212 | 

The Court: Pardon me. Another question: In the Re- 
cold system for that warehouse— 

The Witness: Yes, sir. 

The Court :—did you use the same number of lineal feet 
of pipe? 

The Witness: No, sir. 

The Court: Would you use more or less? 

The Witness: Let’s have the question again, please? 

The Court: In the Recold sysetem was the same num- 
ber of lineal feet used for conveying the refrigerant as 
in the so-called pipe system system, or do you know? 

The Witness: Yes, sir, I do know approximately; not 
exactly. The same amount of pipe, lineal feet of pipe from 
the room to the compressors. That was the same, but for 
the coils far less pipe, lineal feet of pipe: that is, with 
the blowers far less lineal feet of pipe than the overhead 
pipe coils. 
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The Court: That is, the Recold@system for eaciminmat 
had four lineal feet less? 

The Witness: Not four less. It had many feet less. 

dhe Court: Oh, many teetiless: 

The Witness: Yes. J don’t know the exact comparison. 

©. By Mr. Lewis Lyon: The total lineal feemtomsmme 
type containing the refrigerant in the 13 units that were 
installed, how did that compare with the total number of 
lineal feet of [213] the overhead pipe? 


A. I wouldn’t know that. 

©. Was it less or more? 

ma lt was fagless: 

Q. It was far less, did you say? 

om Y CS: 

©. You have explained to me the operation @feims 


room during war-time conditions. Is it true or not that, 
using the pipe coil system, you could have maintained the 
capacity in the operation of this Haslett warehouse the 
saine in using the overhead pipe system and using the 
Recold blower system during your war-time operations? 

A. Could I have stored as much products? 

One Ye A No, I econidmnor 

©. Will you explain just what the operations were in 
war-time as to the amount of merchandise moved in and 
out of that room? 

A. Speaking in pounds, we handle from 30 to 45 
thousand pounds daily through this room. 

QO. That is, there were thirty-five to forty thousand 
pounds coming in and equally thirty-five to forty thousand 
going out? A) What oaniene 
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Q. What kind of a load—I mean, what kind of a 
[214] defrosting problem did that present? 

A. It presented no defrosting problem with the Recold 
blowers that we had in there. [215] 

©. Well, if you had been using coils, what kind of a 
defrosting—I mean, overhead pipes, what kind of a de- 
frosting problem would that kind of a load present? 

Mr. Neave: I don’t see that he would know, your 
Honor. He hasn’t had any experience with that. 

The Witness: Yes, I have. 

Mr. Neave: I beg your pardon. Just tell us about it 
then. 

The Witness: I think I made the statement before that 
we had three other rooms with overhead coils of the same 
type that this room had been planned, and our defrosting 
preblem there was almost continuous. What I mean by 
that, we had a crew going continuous—that was not daily 
but day and night; we had day and night crews—going 
continuously defrosting and by either moving the mer- 
chandise or spreading tarpaulins over the merchandise and 
scraping the ice off. 


By Mr. Lewis Lyon: 

©. That is, in these other three bare pipe rooms? 

A. Yes. That would have applied to this room if we 
had used over head pipes. Therefore we wouldn’t have 
been able to handle the volume of merchandise. 

The Court: You used the method of scraping the ice 
off ? 

The Witness: Yes, sir, and unless we emptied the 
room out and then we could circulate hot gas and let it all 
fall at one time, but we had to get in there with scoop 
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shovels [216] and scoop it out before it had a chance to 
freeze to the floor. 

The Court: When you scraped the ice off the coils, did 
vou cut off the refrigerating machinery then? 

The Witness: No, sir, we did not. 

The Court: You mean you worked in those rooms at 
20 below zero? 

The Witness: These rooms didn’t run 20 below; they 
ran about 5 below. 

The Court: So you leit your 1eirigerant ons 

The Witness: Yes, sir. 


By Mr. Lewis Lyon: 

Q. The only room that you operated during the war 
at 20 degrees below was the one containing the Recold 
Wmits if it, 1S thapecourect’ 

A. That is coprect. 

Mr. Lewis Lyon: That is all. 

The Court: Cross examine. 


Cross Examination 


By Mr. Neave: 

Q. I think you stated that this room was 103 by 30 by 
¥O) is that right: 

A. 31, something like that. I don’t remember the 
exact figures. That was only approximately. 

Q. Doesn’t that make 30,000 rather than 300,000 cubic 
feet? [217] 

A. I was right in the first place. Thanks for the 
correction. 

Q. Now this increased capacity due to the Recold unit 
that you are talking about. that was due to the fact, wasn’t 


(ee) 
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it, that you had coils concentrated in a unit with fins on 
the coils and a blower? 
A. May I have the question again? 


The Court: Read the question. 


(The question referred to was read by the reporter, as 
follows: 

(“O. Now this increased capacity due to the Recold 
unit tht you are talking about, that was due to the fact, 
wasn’t it, that you had coils concentrated in a unit with 
fins on the coils and a blower,’’) 


iaem Ny iatess:) hat is correct. 
ive ite Neave: 


©. That is, you had a package unit which did not 
take up very much space? A, Thaticeuine: 

©. As compared with pipes on the sides of the room? 

[we Omerhe side or ceiling; yes. 

©. Were those pipes that you had in the other rooms, 
or that you were going to place in this room, on the side 
as well as the ceiling? 

ieee Omtivey were on the ceilime, | 2134] 

QO. Only on the ceiling? I ONES, Sir. 

QO. How did that interfere with the capacity of your 
room? 

A. It lowers your ceiling height. 

©. How deep is that? 

About two and a half feet. 

QO. So that you could not pack it up to the top of the 
ceiling? A. No, sir. 

The Court: May I interrupt your 

Mie eame =) Ys. 
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The Court: I understood you to say that the increased 
capacity was due to this package unit. Could you have had 
the package unit, that is, with the fins and the blower, if 
you had not had the Recold defrosting? 

The Witness: No, sir. 

The Court: You have seen that in operatiompomeace 
tempted operation? 

The Witness: The Recold blower? 

The Court: No, not the Recold, I mean the fins and 
coils instead of pipes. 

The Witness: Well, | had never seen them in a low 
temperature room in operation; no, sir. 

The Court: “Allianz | 2119 | 
By Mr. Neave: 

Q. At the time that you bought these units did you 
inquire from any other manufacturer as to such units for 
this purpose? A. No, sir. 

©. So that you don’t know whether or not at that time 
there were unit packages with fin coils and blowers? 

A. Yes, for high temperatures. 

©. Do you know whether there were for low 
temperatures? 

A. Only from literature that had been mailed to me 
from this engineering association which I am a member 
of. and that had been proven at one of our meetings by 
Mr. Jarvis. I wasn’t there at the meeting, I was in the 
hospital. 

QO. But you didn’t know of any other manufacturer 
other than Refrigeration Engineering? 


Poe No, i didut 
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Q. It didn’t come to your attention? 

Poe No, 

©. You spoke of a room that you defrosted with brine. 
Now as I understand it, those were pipes, were they not, 
that were defrosted? A. Yes, sir. 

Q. Were those pipes on the ceiling? 
A. No, sir, they were built in a bank. 
@y On the side of the room? (220) 

A. They were built within a room, a bunker as we call 
it. Instead of being enhoused by metal they were enhoused 
by lumber. 

©. Was there any way that a forced draft circulation 
was had, a fan or something of that sort? 

A. There was a fan mounted in a tunnel, not within 
this bunker space but off to one side, creating a forced 
circulation through the bunker. 

Q. That is what caused the cold air to get into the 
refrigerated space from the bunker? 


me Chat is right. 

QO. What was the size of those pipes? 

A. Two inches. 

©. And how many feet were they? 

A. I wouldn’t attempt to guess. 

©. How long was the bunker? 

A. Approximately 22 feet. 

Q. And how high was it? 

A. Approximately 8 feet. 

©. And how deep was it? How many rows of pipes 
Cig eitemilave ¢ A] 1 dent remember 

MO. You don’t remember? A. No, sir. 


QO. Was it more than one row? [221] 
A. Oh, yes, there was a number of rows. 
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OG. ikeng 

A. I wouldn’t say whether it was 10 or 15. Chances 
are it would run in the neighborhood of 10. It may have 
been as many as 20. 

©. How far apart were these pipes from each other, 
do you know? A. Approximately six inches. 

Q. In each direction, up and down and sideways? 

A. Approximately. 

©. Now you spoke of there being a tank I believe 
in which a brine solution was kept? 


A. Mixed. 
Q. It was from that tank that the brine solution was 
sprayed on the coils? Ao SES) Sie 


Q. How big was that tank? 

A. It held 500 gallons. 

©. Was there a spray header that went over the top of 
the coils? A. Yes, Sir. 

©. What was that spray header? 

A. It was, I believe, 2-inch pipe with spray nozzles on 
about 12-inch centers. 

OQ. How many of those pipes were there? [222] 

A. One over each bank, each series of coils. 

Q. How many would that make? 

A. Whatever number of banks of coils we had in 
there, whether it was 10 or 20. 

Q. I suppose that when you started defrosting the con- 
dition of the coils was that they were all covered with ice? 

m Yes. [225] 

Q. And there was very little space between the coils? 

A. That’s right. 
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©. How long had it been since those coils had _ pre- 
viously been defrosted ? 

A. From what I had been told by engineers working 
there at the time that I took the plant over, they had never 
been able to get a complete or total defrosted job. That is 
why I was asked to spend the money that was necessary to 
get a complete, total defrosted job and try to lower this 
tempera lic: 


©. How long has that installation been in operation? 


ad 


Pe believe if was put in in 1927, 


Q. And the period you are talking about was— 
IN 


1932. 
Q. 1932. Is that your only experience with brine de- 
frosting? i Cele beticwe it 1s. 


OQ. Do you know what the price of the brine was,—of 
your calcium chloride was per hundredweight? 

Eee oun tirce cents a pound, ii I rememaberaione. 

Q. Now, in your defrosting at present, do you use tap 
water f Pee Cece sit. 

Q. City water, is it? A Yeswie 

QO. What is the temperature of that water, do you 
know? [224] 

A. That water runs about 70 degrees. 

QO. How long does it take you to defrost? 

A. JI don't think it exceeds seven minutes to the unit. 

©. I suppose it defrosts first at the top, the top coils 
are the first defrosted, underneath the spray? 

A. Well, T imagine it works that way inside the hous- 
ing. However, the frost starts disappearing at the bottom 
of the coil just about as quick as it does at the top, looking 
at the face of the unit. 
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Q. Have you ever looked into the housing while it was 
being defrosted? 

A. I couldn’t very well without getting wet. I haven’t 
taken the housing apart to watch that. 

Q. What is the temperature of the coil after it has 
been defrosted and before you put the unit into operation? 
A. Well, I have defrosted those units in operation. 

Q. Well, suppose that it is not in operation. 

A. If it is not in operation, I imagine it would be 
about the same temperature as the water, or near that; 
the chances are 10 degrees difference. 

©. Have you ever taken those temperatures when you 
actually left the refrigerant in the coils? 

A. That would be a difficult thing to do. 

©. You haven’t done it? 

eo NG, sit a 225) 

The Court: Have you taken the temperature of the air 
in the room? 

The Witness: That doesn’t change, your Honor. 

The Court: It doesn’t change? 

The Witness: No, sir. 

QO. By Mr. Neave: That is because the operation is 
going on inside of this unit? 

A. No, sir. That is because I had to defrost only one 
unit at a time, and I had twelve other units operating at 
this same time to avoid any change in temperature. 

©. I see. You haven't defrosted vail twelve tegenien 
at the same tinge? 

A. Oh, I have. I have defrosted them all together, 
but not during the period that the government had this 
merchandise in there, and we were working under verv 
Siri: orders: 
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Q. You didn’t want to take that chance? 
A. It wasn’t advisable. 


The Court: What happened when you did defrost 
them all at once? Did the temperature in the room 
inaterially change? | 

The Witness: It made a difference, a temperature dif- 
ference about 10 feet away from the coils. 

The Court: Up to about 10 feet? 

The Witness: Yes, sir. 

The Court: Within 10 feet? 

The Witness: Within 10 feet of the coil, or about 10 
feet [226] from the coil, there is a noticeable temperature 
difference along the ceiling. But at 20 to 30 feet from the 
coils I have checked very closely with thermometers, with 
the merchandise stored within, and I have recorded no 
temperature change, and in less than five minutes after the 
units are put back in operation your temperature seems to 
equalize, and it picks up what small amount of heat there 
is floating near the ceiling, just about in that length of 
time, so your room or the food stored within the room 
doesn t have time to change in temperature. 

The Court: So that if you defrost the entire bank of 
13. you do that in seven or eight minutes? 

The Witness: Yes, sir. 

The Court: And in that seven minutes time there is a 
temperature change as far out as 20 feet, you say? 

(urewy iimess: lem feet, sit: 

Mines@ourt: Out as tar as [0 teen: 

The Witness: That is the most I have noticed. 

The Court: And the temperature of the merchandise 
remains constant? 
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The Witness: That’s right. 

The Court: And after seven or eight minutes, within 
five minutes the whole room comes back— 

The Witness: Comes back to normal. 


whe Court: To normale (227) 

The Witness: ‘To the normal temperature you were 
operating under at the time you shut down for defrosting. 

Q. By Mr. Neave: What is the normal temperature 
that you were operating under? 

A. We were operating under from 10 to 20-minus. 
There was times that we had instructions to operate at 
20-minus, and that would continue until we had further 
notice that we were allowed to raise the temperature or 
allow the temperature to rise, or it had to be lowered, 
depending upon the commodities the government had in 
storage. 

©. I suppose when you have a room that is full of 
commodities that are at that temperature, they have a 
pretty good refrigerating effect of their own, don’t they? 

Eee U batisstuue: 

©. Do you know what the pressures are that are de- 
veloped inside of the coil with water defrosting? 

The Court: With the Recold system? 

Mr. Neave: With the water defrosting, the Recold 
system. 

The Witness: A. That would depend largely on the 


pressure that you started out with. In other words, if you 
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started out with 10 pounds of pressure in the coil and the 
ammonia was confined in there to where your pressure 
couldn’t escape, why, you would build up to approximately 
60 or 70 pounds, I would say. 

Os By Mi Neave: Doesn't 1t have a goad deal te do 
with [228] what the temperature of the coil is? 

A. Well, the temperature of the coil runs true to form 
with the temperature of the room. 

Q. I don’t suppose that is true, though, after you have 
defrosted ¢ re Ohi, no 

Q. Now, have you any knowledge of what the pres- 
sures are in the coils after you have defrosted, before you 
put the unit in operation? What I want to know is whether 
you know. | 

A. That I wouldn’t have any way of determining with- 
out putting a gauge on, and in the system that I used for 
defrosting, my pressure would be the same as it would 
when I was in normal operation, because I never shut the 
suction line of the unit off. All I did is stop the fans. 

©. Would it be the same, irrespective of what the 
temperature of the coil was? AQ ies cin 

(OP nether the coil was 32 degrees Orewnetner 1m was 
70) (EES 

A. The coil could be 300 degrees. 

©. And the pressure would be the same? 

A. The pressure would be the same. 


Oe athe coil? IN eS Shr. 
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QO. 1 seer (229) 

A. Now, I hope there is no misunderstanding here, be- 
cause the system that I used, 12 coils was in operation 
while one coil was being defrosted, and the suction line 
or escape line was always left open. Therefore, your pres- 
sure had to be the same. 

Mie Court.) Uliey alltoperatedmeit ot one: 

The Witness: They all operated off of one heaaen 
arrangement. 

Wine Comieiy il sae. 

Q. By Mr. Neave: Well, suppose in those instances 
where you had them all off at the same time and you 
were defrosting them all at the same time, what would be 
the pressure inside of the coil then? 

A. My pressure has registered in the engine room at 
times when I defrost them all at one time as high as 25 
pounds. That is the most that I have ever seen it go, and 
that was unusual. 

Q. Now, have you ever measured the pressures inside 
of coils which are defrosted by hot gas? 

A. Only in the same manner as I have measured the 
pressure of the Recold blower coils that we are just speak- 
ing of. That would be the engine room pressure gauge. 

Q. Would that be when all of your units were closed 
down, that is, all the units that you had under hot gas 
operation? 


A. Well, we are speaking of pipe coils now. [230] 
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Q. All right. Taking pipe coils. 

A. You have to shut those down to defrost with 
hot gas. 

(Ome Unat is right. 

A. And your pressure is much greater because you 
are using your discharge of heat pressure and recirculating 
it through a cold pipe. Therefore, your pressure could be 
as much as 50 or 60 pounds, because your discharge pres- 


sure which you are taking off of is 125 to 175. 


QO. Yes. Now, would you consider that 50 or 60 


pounds is a critical pressure? A. UNG: 
©. How often do you defrost your Recold units? 


eee ltsdenends on the volume of merchandice (hates 
stored and the amount of moisture and heat that is taken 
in with this merchandise. There have been times in taking 
in steaming merchandise that they would have to be de- 
frosted every day. There is other times I have seen them 


go for a month without being defrosted. 
Mitewiicave: — Uhat is all, 
iiiese@ourt.) is that all? ; 
PiteNeive- What is all, Mr. Payne 
Nr. Lewis Lyon: That is all. 
The Court: The Witness may be excused? 


Mr. Lewis Lyon: The witness may be excused. 
(Witness excused.) [231] 


Mr. Lewis Lyon: Call Mr: Karl Weber. 
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called as a witness by and in behalf of the defendant, hav- 
ing been first duly sworn, was examined and testified as 
follows: 

The Clerk: Will you state your name. 

The Witness: Karl Weber: K-a:r-l, and ones aati 
W-e-b-e-r. 

The Clerk: And your address? 

The Witness: 5700 Avalon Boulevard, Los Angeles. 

ie Clerk. Take tthe staina 


Direct Examination 
By Mr. Lewis Lyon: 
©. What business are you engaged in, Mr. Weber? 
A. Manufacturing store equipment and refrigerators. 
©. Is that what the Weber Showcase & Fixture Com- 
pany does? Ayeeeatas right. 
Are you an officer of that company ? 
Yes, sir, president. 
How long have you occupied that position? 
Sinecel oor 
What is the business of the Weber Showcase & 
Fixture Company? 
A. What is the business? 
Or Yes.) (252) 
A. Manufacturing complete store equipment, fixtures 


1 PO PO 


and refrigerators; mostly refrigerators now. 

©. Before and during the second World War did you 
take any part in introducing to the armed services a 
refrigerator for sub-zero holding of foodstuffs using 
water defrost system? 

A. Before the war, is that the question? Did we be- 
eyes thats Welty 
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Q. Before or during the war? Nee eS: 

Q. Did you work in conjunction with any other cor- 
poration in introducing that system to the Government ? 

A. No. 

QO. Did you work with any other individual? 

A. Yes, I worked with “Hi” Jarvis of Recold. 

QO. To what department or branch of the service did 
you try to introduce that system? 

A. I talked generally to all the branches but mostly 
to the Marine Corps. The Marine Corps was the most 
active at that time. 

©. Were you subsequently able to obtain an order 
from the Marine Corps for such units? 

A. We did. 

©. Do you recall approximately when? 

A. Just a few days after the war started, I think along 
[233] December. In fact I know it was December. The 
final consummating order was December 23, 1941. 

Q. I hand you, Mr. Weber, a print of a drawing— 

fie Clerk. | Detendant’s Exhibit BB: 


(The document referred to was marked Defendant's 
Exhibit BB for identification. ) 


By Mr. Lewis Lyon: 

QM. —marked Defendant's Exhibit BB for identifica- 
tion, and will ask you if you are familiar with that draw- 
ing? Al Bua. 

Q. And was that drawing used in any way in connec- 
tion with your introduction of this system to the armed 
services? 

A. No, that wasn’t in the introduction, it was after 
we received the order this is what we put out. 
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Q. This is the sketch of what was put out? 

cee CS. 

©. Who manufactured the box that went to fill that 
order? 

A. You mean this part, the coils? 

©. Who made the box? A. We did. 

Q. Who made the coils and mechanical equipment? 

A. Refrigeration Engineering. 

Q. Do you remember, Mr. Weber, the circumstances 
of your obtaining that order? [234] 

Poe Veryevell, 

Q. How. 

A. I had been working before the war with the 
Marines and the Army and Navy who all had different 
ideas as to their refrigerator requirements, and told them 
that they should standardize on one and have one re- 
frigerator for all the armed services. I got no where with 
that deal. They had, as I recall—I had made several trips 
to Washington and the Marines particularly had what | 
considered a very complicated refrigerating system. I am 
not a refrigerator engineer but I couldn’t understand it 
because it was full of valves and heat elements and various 
things of that kind. 

We had a man in Washington that I kept telling him— 
he was there to get business—I kept telling him that we 
wouldn’t care to make the job at all that was because they 
were too complicated, as we considered ourselves part of 
the Army and we wanted to offer alternates, which they 
wotuldn’t listen to, and then came the war, Pearl Harbor, 
and a few days later they called me up and they had to 
have refrigerators, so T told them the only way they could 
get them from us in the time they needed them—in 20 days 
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in San Diego—was to waive all of their specifications and 
let us build the refrigerators the way we wanted to build 
them. 

©. And that was a water defrost refrigerator, includ- 
ing a Recold water defrost unit? [235] 

A. That is right. 

©. You say you received this order. Do you recall the 
date of the reception of that order? 

A. December 23, 1941. 

Q. How long were you given to complete that order? 

A. They told us they wanted them in San Diego 
crated by January 18th. 

Q. Were you able to meet that schedule? 

A. We did. 

©. With all 20 of them? A. Uhaticaniginie 

QM. I hand you a photograph marked Defendant’s 
Exhibit M, and will ask you if you recognize that photo- 
graph. i. Il le, 

©. What does that photograph show? 

Po that is the unit we put on those 20 retmigerators. 

©. Including the Refrigeration Engineering Corpora- 
tion’s Recold water defrost? 

A. That is right. 

Q. Do you know how many similar, or approximately 
how many similar, refrigerating units were built for the 
armed services during the war? 

A. TJ have made guesses. I would say in the neighbor- 


hood of 50,000 units. 
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Q. Did the Weber Showcase & Fixture Company con- 
tinue to [236] make those units after this initial order? 

A. Some few, not very many. We made some for the 
Navy after that, just for a small while. After that they 
bought them direct from the machine manufacturer. 

Q. Did you continue to make boxes in any cases? 

A. We did, all during the war. 

Q. But you were not able to complete the installations 
in those cases because the units, the refrigeration units, 
were not purchased from you or from Refrigeration 
Engineering as far as you know? 

Eee (at is rig 

©. Do you know whether or not, Mr. Weber, in all 
cases of those approximately 50,000 units that water de- 
frost systems were specified by the Government ? 

A. I wouldn’t know that they were specified. I know 
that all that ] saw atter that were water detrost, 

©. And you saw quite a number of them, did you? 

eo Yes, | did 

©. The Weber Showcase & Fixture Company has re- 
cently re-purchased some of those units, has it not? 

That is right. 

From the War Surplus Administration? 

that is ie 

And did those include the water defrost system? 


>I PO > 


Water defrost, same thing. They were Carrier 
units. [237] 

Mr. Lewis Lyon: That is all. 

Mie Court, | Cross cxamine 

Mr Neave: No questions. 

The Court: You may be excused. 

(Witness excused. ) 
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The Court: Next witness. 

Did you offer BB in evidence? 

Mr. Lewis Lyon: I will at this time, if I didn’t, your 
Honor, make the offer of Exhibit BB for identification 
in evidence. 

The Court: Admitted. 

Did you have some objection? 

Mr. Neave: No, your Honor. I assume it will be 
identified later as being Refrigeration Engineering Com- 
pany’s product, but I have no objection to it. 

The Court: I guess he didn’t testify as to the origin 
of it. 

Mr. Lewis Lyon: Of what? 

The Court: Of the drawing of Exhibit BB. 

Mr. Neave: If counsel will tell me what the fact is, I 
will stipulate to it. 

Mr. Lewis Lyon: The fact is that it was a drawing 
supplied the Weber Showcase & Fixture Company by Re- 
frigeration Engineering of Los Angeles under the date of 
December 23, 1941 and was drawn by their engineer, 
Mr. Kirkwood. [238] 

Mr. Neave: Very well. 

The Court: So stipulated? 

Mr. Neave: So stipulated. 


(The document referred to was received in evidence and 
marked Defendant’s Exhibit BB.) 


[Note: Defendant’s Exhibit BB will be found in the 
Boomer seximbits at page 15259] 


Mr. Lewis Lyon: Mr. Walling, please. 


OZ Refrigeration Engineering, Inc., etc. 
Cor, WALLEME. 


called as a witness by and in behalf of the defendant, 
having been first duly sworn, was examined and testified 
as follows: 

The Clerk: Will you state your name. 

ihe Witnesss ‘C. iL. Walling, 

The Clerk: Your address? 

The Witness: 1150 North Western Avenue, Los 
Angeles. 

The Clerk: Take the stand. 


Direct Examination 
By Mr. Lewis Lyon: 

Q. What is your occupation, Mr. Walling? 

A. Refrigeration contractor. 

Q. How long have you been in the refrigeration busi- 
ness? A. About 23 years. 

Q. What was your occupation or what company were 
you connected with during the years 1938, 1939, 1940 and 
1941? A. York Corporation. 

Oy Wherer [Cleese amecies: (239) 

Q. In what capacity? 

A. I started as sales supervisor of the commercial de- 
partment, and the last four years I was the manager of 
the commercial department, including sales, engineering 
and construction. 

Q. What is your training in refrigeration engineer- 
ing? 

A. Well, I took a 2-year course in engineering at 
Siebel Institute of Technology in Chicago, and the 12 
weeks’ course with the General Refrigeration Company 
at Beloit, Wisconsin, and a 12 weeks’ course supplied by 
the Vilter Manufacturing Company of Milwaukee, Wis- 
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consin, and the rest of it is all of the engineering data 
that was available to the engineering personnel of the 
General Refrigeration Company, the Vilter Manufactur- 
ing Company and the York Corporation and the Kelvin- 
ator Corporation, and of course my practical experience 
in the business since 1923. 

Q. Are you acquainted with Mr. “Hi” Jarvis here in 
the room? Eee Gs cin 

©. When did you first meet Mr. Jarvis? 

Peeeeiincrmimemlate 195o Or caniyal oe 

©. When did you first hear of a system of using 
water for defrosting coils in a sub-zero chamber? 

A. The Recold unit was developed about 1938. 

©. When did you first hear of it? [240] 

Mr. Neave: I move to have that stricken out as to 
when the Recold unit was developed. He is not competent 
to testify about that. 

The Court: I understood his answer to be, when the 
Recold unit was developed that was about 1938. 

The Witness: That is right. 


The Court: That is what you meant, you heard of it 
in 1938? 

The Witness: I heard of it in 1938; that is right. 

Mr. Neave: Very well. 
By Mr. Lewis Lyon: 

Q. Do you remember the conditions under which you 
first heard of that unit? 

A. I don’t recall whether it was a bulletin 


+ 


[ received 
or whether Mr. Jarvis himself told me about the unit. 
indteiss when | first heard ott, “ieheardat iron, both 
sources, but I don’t remember which was first. 
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Q. Do you remember how you received that idea? 
What did you think of it when it was suggested to you? 

Mr. Neave: I object to that, your Honor, as not per- 
tinent, what he thought. 

The Court: I think the form of the question is prob- 
ably improper. You have qualified this witness as an ex- 
pert and you can ask him what his opinion is now or 
whether or not he had an opinion at some other time. [241] 

Mr. Lewis Lyon: All right. I will reframe the ques- 
tion, your Honor. Thank you. 

©. What was your opinion of such a system when it 
was first presented to you? 

The Court: Did you have any opinion? 

The Witness: I had a reaction when I heard of it. 

The Court: Did you have an opinion? 

The Witness: It was an opinion; yes. 


By Mr. Lewis Lyon: 

©. What was that opinion? 

A. In my opinion it was just unsound. 

Q. Can you state of your own knowledge as to whe- 
ther a similar opinion was entertained by the other en- 
gineers connected with the York organization that you 
know? 

Mr. Neave: I object to that, your Honor, too. 

Mr. Lewis Lyon: Whether he can or not, your Honor. 
It is preliminary. 

The Court: Objection overruled. 

The Witness: Well, as I recall it— 

The Court: Do you know, or can you state? 

The Witness: | can’t state exactly of a partienian 
discussion with them. JI know that there was a number 
of them but I can’t recall a particular one. 
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Q. Did you form any idea during those discussions 
as [242] to how they received the idea of the Recold 
water defrost system? 

Vie Neave: Surely, your Honememiatcan t be proper 
testimony. 

dine @ourt. Well, 1 think thatMiswarobably correct. 
However, in the matter of opinion and prior art, etc., I 
think he can ask generally. 

Mie Neave: The witness has alreadgaectaicd,. your 
Honor, that he can’t specify any specific instance. Now 
all he can talk about is his general impression about what 
somebody else had an impression about. It seems to me 
it is so far away that it hasn’t any probative value to be 
received in evidence. 

The Court: I think so. Objection sustained. 


By Mr, Lewis Lyon: 

QO. Was the system generally discussed when it was 
first presented? 

Pee cs. ineour department it was. 

OQ. Who was there in your department of the York 
Corporation at that time? 

A. You mean to name the individuals? 

Ore ces: 

A. That would be hard to name. Myself, Eddie Col- 
lins, Don Beck, A. B. Lewis, Milton Van Epps. I believe 
DVonmiue Toppan, |}. C. Lewis, and themasere.sor men in 
the installa- [243] tion and service department that I 
cant possibly recall all of their names. 

MhewCourt; These were allvempiovecemor the York 
Corporation ? 
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The Witness: Yes, sir. 

The Court: I think I will reverse myself on that. I 
believe it would be admissible. I was thinking generally, 
but here I had overlooked the fact that these were em- 
ployees of the York Corporation, the opposite party in 
this case, and I think whatever statements they had to 
make are admissible as an admission against interest. 
Now what admission against interest it will be, I do not 
know, or what weight should be attached to it, 1 do not 
know, but I believe it is admissible for that reason. 

Mr. Neave: Well, your Honor, it seems to me if it is 
going to go in as admissions against interest it has to be 
something specific with respect to who said it, when, ete. 

The Court: I think that an admission against interest 
is not subject to the hard and fast rule that you have 
when you are impeaching a witness. In other words, that 
is, the rule so far as inpeachment is concerned. 

Mr. Neave: But it has to be sufficiently definite, your 
Honor. 

The Court: Yes, I think it has to be sufficiently def- 
nite so that the other side can identify it and find the peo- 
[244] ple and produce them to testify to the contrary. 

If a sufficient foundation is laid—I don’t think there 
was a sufficient foundation to permit the admission of 
the testimony in the present state of the record. [245] 

Mr. Lewis Lyon: I don’t think there is a_ specific 
question calling for a specific answer from the witness 
that is pending. 

The Court: There isn’t. [I am reversing the ruling 
I made a few minutes ago. I don’t know that he stated 
the objection, but the answer was inadmissible on the 
ground that no specific foundation had been laid. and that 
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is what I wish to have my ruling on, rather than leave it 
on the ground that it is inadmissible as hearsay. 

Mr. Lewis Lyon: I see. 

Q. By Mr. Lewis Lyon: Do you recall any specific 
conversation with any employee of the York Corporation 
when this idea of the Recold water defrosting was first 


introduced to you and the York Corporation? 
ine GountsesOn or about that times 
QO. By Mr. Lewis Lyon: -—on or about that time. 
A. Will you read that for me, please? 
(The question was read.) 


A. Ican’t recall a specific conversation with a specific 


individual. I just can’t recall it. 


©. Did you ever recommend to any one in the York 
Corporation that they try to use or install in a system the 
Recold water defrosting coils? 


A. Counseling with the engineering department, | 
decided not to use them. [246] 

Q. Why? 

A. For the reason that I have stated before. It was 
something new to us. It was untried. We did not pro- 
pose to experiment with it, and without a careful investi- 
gation our reaction was that for zero temperatures you 
just didn’t associate water with it, so we would not at- 
tempt it. We were going to do those things that we knew 
were sound, and let the new developments prove them- 
selves before we passed it on to our customers. 


©. At any later date did you actually see such an in- 
stallation in operation? A, Wessestr 


198 Refrigeration Engineering, Inc., etc. 


(Testimony of C. L. Walling) 


Q. After you saw that installation in operation, did 
you change your attitude toward the York Corporation 
utilizing such a system? 

A. Well, when I actually had experience with the unit, 
I was no longer with the York Corporation. 

QO. Isee. You had discontinued your connection with 
the York Corporation before, to your knowledge, any use 
was made of it by the York Corporation? 


A. Yes, sir. 
Q. When did you sever your connections with the 
York Corporation? A. About October, 1941. 


Mr. Lewis Lyon: That is all. [247] 
The Court: Cross-examine. 


Cross Examination 


By Mr. Neave: 

Q. Mr. Walling, whom did you work for prior to 
1938? A. Well, I started with York in 1935. 

QO. I thought you said 1938? A. No. 


Q. Whom did you work for before 1935? 

A. Well, in the order, as near as I can remember. 
Moser & Suor, Inc., in Kansas City, who were distributors 
for the Vilter Manufacturing Company and the Norge 
Corporation. 

Q. And what do those companies make? What 
product? 

A. Well, they were distributors of Vilter products 
and Norge products. 

Q. What are those products? 

A. Vilter Ice machines, and Norge appliances, radios 
and domestic refrigerators. However, in my connection 
I had nothing to do with the radio and appliances depart- 
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ment. I was the manager of the refrigerating department. 
And prior to that I was with the General Refrigeration 
Company, manufacturers of Lipman Refrigeration Ma- 
chines. When [ severed my connections with them I was 
regional manager in Kansas City, having the Kansas City, 
the St. Louis office, and the Omaha office. Prior to that 
I was with the Watt Plumbing, Heating and Supply 
Company in Tulsa, Oklahoma, and we were distributors 
[248] for the Kelvinator Corporation and the Lipman at 
that time, which was later the General Refrigeration 
Company. That covers my experience. 

Q. Now, prior to the time that you knew about the 
Recold unit, were you familiar with water defrosting 
units that were used in refrigerating spaces that were 
above freezing? 

A. Water defrosting above freezing? 

Orme es: 

A. No, sir, we didn’t use water defrosting above 
freezing. 

Q. You were familiar with brine defrosting? 

A. Yes, sir. 

Q. And prior to 1936 the York Corporation made and 
sold refrigerator units that consisted of fin coils and a 
blower, did they not? Ay Prictrosiosa. 

Ow Yes: ; 

A. Well, prior to 1936 in the commercial department, 
which I was in, they sold a blower with a York trade 
name manufactured by the Trenton Radio Works. 

Q. But they sold a complete unit? 

A. A complete unit, fin coil unit. 

Ome anaecoll nit? oe Neogene 

The Court: How was that defrosted? [249] 
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The Witness: In our department, it defrosted auto- 
matically, by our selecting equipment large enough to 
give enough off period to defrost. 

The Court: You just shut it off? 

The Witness: It would shut off automatically. In 
other words, out of a 24-hour refrigerating period, we 
would select machinery that would operate for 16 hours, 
and each time it would shut off it would defrost, as long 
as we had refrigeration above freezing temperature, then 
it would start out with a clean coil. 

The Court: What about below freezing? 

The Witness: We did not use that type of unit below 
freezing. 

The Court: That is, you did not use the fin and fan 
below freezing? 

The Witness: No, sir. 

Q. By Mr. Neave: Are you not familiar with the 
fact that such units were sold by York for below freezing 
application ? 

A. No, I was not familiar with that. 

Q. Were you familiar with the fact that such units 
were sold with brine defrosting? 

A. Oh, yes. You mean fin unit? 


QO. Yes. 

A. They didn’t have those available in my depart- 
ment. [250] 

Q. But the company did sell them, didn’t they, prior 
to 1937? A. Oh, they no doubt did. 


Q. And, also, such units were sold with hot gas de- 
frosting? 

A. Yes, they sold them with hot gas defrosting. Oh, 
I would like to—I recall—I don’t know whether it was 
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prior—no, it wasn’t prior to 1936, because I started in 
with them in 1935, but in about, oh, I don’t know whether 
it was ’37 or °38, the records would show that, we sold 
blower units in an egg breaking and freezing plant here 
in Los Angeles with fin coils and a blower with below 
freezing temperature. 

The Court: How was that defrosted? 

The Witness: Shut down and defrosted. 

Q. By Mr. Neave: You stated that, in your opinion, 
the Recold system of defrosting was unsound. Now, 
what do you mean by “unsound’?’?’ Why unsound? 

A. Well, we simply—I clarify that by stating we 
made no thorough investigation. It was our opinion when 
it was put on the market. We didn’t associate defrosting 
sub-zero temperature coils with water. 

Oa lecee es Votecdian t look into it at alle 

A. We didn’t look into it, no, sir. 

The Court: In other words, your conclusion was that 
the water would freeze? [251] 

The Witness: The water would freeze. 

The Court: In sub-zero temperatures? 

The Witness: We later found out it was a rather 
simple thing, but we didn’t investigate it. 

QO. By Mr. Neave: Who was it that you consulted 
with in the engineering department when you decided not 
to recommend its use? 

A. Well, I would have to—in the decision at that 
time, I was not in charge of the engineering department. 
I don’t believe. I would have to look at the record, be- 
cause when I started with this branch out here in ’35 I 
was only in charge of sales. Mr. Dalin headed our en- 
gineering department and Mr. Tuttle headed the installa- 
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tion and service department. So after we had completed 
our work of engineering the job and selling, it left our 
hands and went to the engineering department. Then 
later in the construction department. But about 1938, 
and I think prior to 1938, I was given the engineering 
department and the installation and service department 
for commercial up to 10 horsepower. Now, it was in our 
conversations with all of those connected; I would say 
Dalin, and whoever was in there at that particular time. 
I can’t place the time. I know the responsibility was 
mine to say that we would use an electric defrost or we 
would use a water defrost. I had to make the decision, 
and, of course, I didn’t make decisions without discussing 
it with those people that were [252] doing that portion of 
the work. 

Q. This was after the Recold people brought out their 
water defrosting unit? iN, WnteWerss seegor, 

Q. That was before you left? 

A. That was before I left. 

Q. That was sometime between 1939 and 1941? 


A. I can’t place the date, the time that the department 
was turned to me. 

Q. All right. Now, what individual did you talk with 
in the engineering department? 

A. It is impossible for me to recall a specific conver- 
sation. 

Q. And you don’t remember the date, any specific 
date? A. ING sie 

Q. Or any particular person, any specific person? 

A. That’s right. 
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QO. What was Mr. Collins’, Eddie Collins’ position? 

A. He was the commercial engineer. To make the 
picture clear to you, prior to the time that I took the en- 
gineering department for commercial, Mr. Dalin was the 
chief engineer of the branch, and he had an engineer 
assigned to commercial engineering, which was all the 
engineering below 10 horsepower, and Mr. Collins was 
that man. Now, it was Collins—they alternated. It was 
Collins, and then it was Tom Dixon, and [253] then there 
was Kenney Blessing. There was about three of them 
and they alternated on that particular job, and it was their 
function to approve the engineering from our department 
on contracts which we made. 

Now, of course, the final authority or the final man who 
would accept it would be Dalin. These were checking 
engineers. They would check the design. Now, after our 
departments were separated, then I took Blessing to head 
the engineering of the commercial department, and then 
he became responsible to me instead of to Dalin. 

©. I see. Do you know whether or not— 

The Court: Will you be through with the witness 
shortly? 

Mr. Neave: I am not quite sure, your Honor. Are 
you thinking about a recess? 

The Court: Yes. I thought if you were going to be 
through shortly, we could excuse him. 

Mr. Neave: I think I will be. 

The Court: All right. We will go ahead. 

Q. By Mr. Neave: Do you know whether or not 
prior to 1937 other companies, other than yours, made 
units that were sold with fin coils and fans? 

Aw sOh} yes. 
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Q. Carrier, for instance? A. Yes, Site 

Q. And who else? Vilter? [254] 

A. Vilter. I think some of the larger ones. Now, 
let’s see. Prior to 1937? 

QO. Well, yes. 

A. I don’t recall Vilter having any fin coils in their 
lines, because when we distributed their hne in Kansas 
City we bought our blower units elsewhere. We bought 
the machinery from Vilter and bought the pipe coil units 
from Vilter, but we had to purchase fin coil units from 
other scources of supply. 

©. And you make up units yourself? 

A. No, we would make up a complete job. We would 
buy the high side from Vilter, and we would buy the low 
side, if it were going to be a blower unit, from an outside 
source, oh, various ones, depending on which one could 
fit the application best, and we would install the whole 
unit. 

Q. Prior to the time you came with York you sold 
these complete units, fin type coil units? 

Eee Olives: 

Q. That was a common unit? A, That's righ 

The Court: Did you sell them for sub-zero? 

The Witness: No, sir, we didn’t use fin coils for sub- 
zero. 

The Court: For sub-freezing? 

The Witness: No, sir, we didn’t use them for 
fate | 255) 

QO. By Mr. Neave: Why not? 

A. Because of the defrosting problem. They would 
just ice up quickly and we hadn’t found a way to get it 
defrosted other than the hot gas defrosting or brine de- 
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frosting, and in using the fin it made it rather an imprac- 
tical job. 


©. Don’t you know, actually, that there were brine 
and hot gas defrosting jobs that were sold for use in be- 
low freezing? 


A. In the larger units. We confined our activities to 
the smaller ones. We could do it much easier with pipe 
coils. They were in larger units, and there were brine 
spray units. We sold some brine spray units, but they 


would be in chill rooms and in small packing plants. 
Q. That was with the fin coils? 


A. Some with fin coils, but really usually with pipe 


coils. They seemed to make a better job. 
©. What did you say your occupation was now? 


A. Iam in the refrigeration contracting business, my 


own business. 
©. Your own business. Where is that? 
A. 1150 North Western Avenue. 
ree lingicos, Angeles ¢ A. That's right 
Mr. Neave: May I be excused a minute, your Honor? 
sehietastcmalle | 256 | 
Mr. Lewis Lyon: That is all, Mr. Walling. 


The Court: You may be excuseds 9Werwill have a 


short recess. 


(igre recess) | 257] 
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Mr. Lewis Lyon: Your Honor, in the original file, in 
the court’s file, there is a stipulation, and which my copy 
of that says was filed on March 14, 1946. It is a stipula- 
tion with respect to the defendant’s structures. I have 
another copy of that stipulation here. 

The Court: March 15, 1946? 

Mr. Lewis Lyon: March 15, 1946. 

The Court: It has exhibits attached to it? 

Mr. Lewis Lyon: I would like to offer that stipulation 
at the present time in evidence, or a copy of it, if the 
court desires to maintain that in the file, as the defendant’s 
next in order, establishing the fact of the infringement 
and the infringing structures. 

There are two structures identified there and after your 
Honor has determined which copy he would like to have 
me introduce in evidence, I will discuss the two different 
structures. 

The Court: Is there any difference in the copies? The 
exhibits are bad in this one. Are they any better in your 
copy? 

Mr. Lewis Lyon: They are not an awful lot better in 
this one, your Honor. In fact I think that this is perhaps 
a copy of photostats that I had to have made off of that 
one. No, I guess this is another copy that Mr. Neave 
provided me with. It has his writing. Is that right? [258] 

Mr, Neave sy Yes: 

The Court: The blueprints here are readable; the 
others are in pretty bad shape. 

Whatever you wish, the original stipulation can be in- 
troduced in evidence. Did you wish it copied in the 
record? 

Mr. Lewis Lyon: The one J have here is not a signed 
copy, it is a copy that we made from that. 
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Mr. Neave: You can compare it. 


Mr. Lewis Lyon: I will use this one and it will prob- 
ably be better to keep that one in the file. 


The Court: All right. 
Miftetelerk: =CC. 


Mr. Neave: I have no objection to it, I only object to 
Mr. Lyon’s characterization of it. He said it established 
infringement. 

The Court: That is the purpose of it. 

Mr. Lewis Lyon: The purpose was to establish in- 
fringement. 


The signatures in the stipulation are typed. I presume 
there is no objection to that. They may be considered 
the same as if they were signed. 


Mr. Neave: Certainly. 


Mr. Lewis Lyon: In that stipulation, your Honor, 
there are two structures described, one the description of 
the unit sold to private concerns, the other the description 
of Government sale of unit V-30. [259] 

In this type of case, your Honor, under the statutes, it 
is not possible for us to maintain an action for infringe- 
ment because of the sale of the units to the Government 
so that in our establishment of infringement we will, of 
necessity, be limited to establishing infringement of the 
type of structure sold to private concerns. Our only 
cause of. action for the material sold to the Government 
would be under an action in the Court of Claims, which 
we have not taken, so that of necessity I will have to con- 
fine our comparison and analysis of infringement to the 
private concern construction. 
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I don’t believe that it is possible to determine in this 
action the question of whether or not the structures which 
were sold to the government do or do not infringe the 
patent in suit. That can only be determined by an action 
brought in the Court of Claims. 

Mi Neave: ~ What is cortect. 

Whe Count: — Very well: 

Mr. Lewis Lyon: The only purpose therefore that 
that type of construction can have in this suit is with 
respect to the allegations of the complaint for declaratory 
judgment, and cannot enter into the cross-claim at all. 

The Court: If the court has jurisdiction to decide the 
validity of the patent under the declaratory relief act, it 
certainly will affect the sales that were made to the Gov- 
ernment as to whether they did or did not infringe. [260] 

Mr. Lewis Lyon: I don’t think so. 

The Court: The Government is not here. 

Mr. Lewis Lyon: There is a particular statute which 


limits this court’s jurisdiction. 
The Court: Use by the Government could be intro- 
duced in evidence to show use, commercial acceptance. 
Mr. Lewis Lyon: But that is all. 
The Court: I think that is right. 


(The document referred to was received in evidence 
and marked Defendant’s Exhibit CC.) 


(The stipulation referred to is, in words and figures as 
follows, to wit:) 


{Note: Defendant’s Exhibit CC will be found in the 
300k of Exhibits at page 1527. ] 
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Mr. Lewis Lyon: Mr. Doble. [267] 
WILLIAM VaSbe@rr. 


called as a witness by and in behalf of the defendant. 
having been first duly sworn, was examined and testified 
as follows: 

The Clerk: Wi5ull you state your name, sir. 

The Witness: William A. Doble; D-o-b-l-e. 

aire Clerk Your address? 

The Witness: 690 Mills Building, San Francisco. 


Direct Examination 


By Mr. Lewis Lyon: 


©. Mr. Doble, you are a graduate engineer, are you? 

A. Well, I am not a graduate engineer in that I didn’t 
graduate from university. J was attending Stanford 
University, majoring in mechanical engineering, when 
the first World War broke out, and at that time the 
Ordnance Department of the United States Army sent 
representatives to Stanford urging the engineering stu- 
dents to apply for an examination for commission in the 
Ordnance Department. 

I followed their suggestion and was commissioned a 
First Lieutenant in Ordnance, and I served during the 
war, and when I returned to the Coast I did not return 
to Stanford but continued on certain development work 
and engineering work which I carried on at the same time 
I was attending university. 

Q. Did you follow through with the second World 
War in the Ordnance Department, Mr. Doble? [268] 

A. Yes, sir, I did. I was commissioned a Major and 
served for three years and eight months and was dis- 
charged as a Lieutenant Colonel. 
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QO. Have you ever testified before any of the courts of 
this district aseaspatent sesspent « 

A) VY csesin eimiany smines, 

Q. Will you name some of the cases in which you have 
so testified? 

A. Ihave a list of them here, Mr. Lyon; if you want 
to save time I could hand those to the reporter. 

ine Gonre. — Readethem, 

The Witness: Olive M. Reynolds v Killefer Manufac- 
turing Company. 

Roderick Lean Company v Killefer Manufacturing 
Company. 

Six Wheel Corporation v Sterling Motor Truck Com- 
pany. 

Heber F. Towner v Brenneis Manufacturing Company. 

Dinuba Steel Prducts Corporation v Killefer Manu- 
facturing Company. 

George D. Parker and Charles E. Evans v A. Fox. 

Handy Roll Company v Dennison Manufacturing Com- 
pany. 

William Cords v Coil Manufacturing Company. 

James H. Chambers v Roeding Fig & Olive Company. 

John C. Creagmile and Bear Manufacturing Company 
v John Bean Manufacturing Company. 

Shick Dry Shaver, Inc, v Nienoilene. (269 | 

Super Mold Corporation v Barrett Tire Company, Ltd. 

Super Mold Corporation v Thomas F. Bacon. 

Zacon Vulcanizer Manufacturing Company v Super 
Mold Corporation. 

The Independent Register Company v Charles Wheeler. 
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Patterson-Ballagh v Rubber Sleeve, et al. 

Roads Construction Company v Standard Steel Works. 
Doble Laboratories vy Thomas Day Company. 

W.C. Phillips and Fred J. Day, Jr. v Frank Fernandez. 
Northill Company, Inc. v R. S. Danforth. 

William Josephian v Stuart Oxygen Company, Ltd. 


By Mr. Lewis Lyon: 

©. Have you ever personally done any work in connec- 
tion with the problem of defrosting refrigerator coils? 

A. I have done it in this connection. Having trouble 
with the defrosting of coils in the apartment house in 
which I was temporarily living in Los Angeles, I con- 
ceived the idea and received a patent on an electric form 
of defrosting. 

©. In conjunction with your preparation to testify in 
this case, have you inspected any of the form and devices 
here identified as the Recold fin type coil manufactured by 
Refrigeration Engineering? 


A. Yes, sir. 

©. Have you seen any of those devices in operation? 
A (ee) ees 2740] 

©. Have you studied their operation? 

iN, SESS, Sire 

©. Do you understand them? 

A es) sir. 

QO. 


Have you made a study of the McAdam patent in 
suit ? Bo | Seesiesite. 
Poidetie art which has “becnmeicedmcceime: that 


0 


patent in the answer of the plaintiff to the cross-complaint ? 
A. Yes, sir. 
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Q. Have you made any study and comparison of the 
structure of the McAdam patent with the structure as 
manufactured and sold by the plaintiff to private concerns, 
as the same is illustrated in the stipulation, Defendant’s 
edie Cee ie NeeSuesine. Ieinave. 

©. Have you prepared any charts illustrating the two 
structures? Bo 1S, She. 

Q. I have here a chart entitled “Infringement Chart,” 
was that prepared by you and under your supervision, Mr. 
Doble? A. Yes, it was. 

Mr. Lewis Lyon: For the purpose of illustrating the 
witness’ testimony I will offer at this time the Infringe- 
ment Chart as Defendant’s Exhibit next in order. [271] 

The Court: Is that the same as those on the board? 
Mr. Lewis Lyon: To a considerable degree, yes, your 
Honor, in a small torm and more convenient fommare 
parties to use. 

The Court: It is the same thing only smaller? 

Mr. Lewis Lyon: It is the same thing only smaller. 

The Court: Very well. That will be marked DD. 


(The document referred to was marked Defendant’s 
Exhibit DD for identification.) 


Mr. Lewis Lyon: In other words, it breaks down an 
analysis of the patent in suit contained on Exhibit DD 
which is not on the board at the present time. 

The Clerk: These are not in evidence yet, your Honor? 

The Court: No, they are just marked for identification 
presently. 


You are not offering them in evidence now. are you? 


i>) 
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Mr. Lewis Lyon: I offer them for the purpose of 
illustrating his testimony. I can reserve the offer until 
after the testimony is in. 

The Court: I think they ought to be marked for 
identification now until they are identified. 

By Mr. Lewis Lyon: 

OF in exhibit DID tor identincationge ins Doble, you 
have included a series of drawings marked respectively 
“Defendant’s Structure, Normal Operation,’ compared 
saume242| Plaintifi's Structure, Normal Operation’; 
“Defendant’s Structure, Defrosting Operation,” ‘“Plain- 
fit smomuemes Wetrosting Operation ae Werendane ¢ 
Structure, Drainage Operation,” “Plaintiff’s Structure, 
Drainage Operation.” Those drawings were prepared by 
you from what? 

A. Those drawings were prepared by me from the 
drawings in the McAdam patent, Defendant’s Exhibit A, 
and from the description and blueprints contained in the 
stipulation setting forth plaintiff’s structure. 

Q. That is plaintiff's commercial structure? 

A ES. Sie 


Q. And those are, you state, an accurate representation 
of both structures? 

A. They are a pictorial representation. Some of the 
dimensions have been enlarged or exaggerated so that we 
could properly bring out the colored differences of the 
different parts of the mechanism, but as far as the opera- 
tion would be concerned, they are true representations of 
the patent and the stipulation of plaintiff's commercial 
SthUCTUTE: 
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Mr. Lewis Lyon: I do not know at this time whether 
the court deems it necessary to have this witness explain 
completely the structure of the patent in suit which he is 
prepared to do— 

The Court: 1 think I understand the patent in suit, 
although I do not think that I would be able to read 
the [273] claims of the patent and understand that that 
is what he is talking about. 

Mr. Lewis Lyon: I think then maybe I had better have 
the witness explain the patent in suit and explain his 
application of the claim, both to the plaintiff and the 
defendant’s structure. 

Q. Can you do that at the same time, Mr. Doble? 

A. Yes, I think that would be a good way to handle 
it, Mr. Lyon. It would shorten the proceedings. 

The Court: Because while I might understand the 
structure as it works, it may be that you do not claim it. 

Mr. Lewis Lyon: That is right. It might possibly be. 

Q. Will you proceed with that explanation, Mr. Doble? 

A. Your Honor, may I step down so that I can use 
these drawings? 

The Court: Yes. Do you have a copy of the patent? 

The Witness: Yes, I have a copy of the patent here. 

Bey Court a liege ' 

The Witness: I have now placed on the easel Claim 13 
of the McAdam patent, Defendant’s Exhibit A, which 
more definitely includes all of the elements of the invention. 
As there has been a great deal of discussion as to the 
invention, I will make my description of it rather short. 
and will follow generally the terms of Claim 13. [274] 
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Can the defendants see all right? Would it be better if 
I stood over on this side? 

Mr. Reave: Yes, I think it would. 

The Witness: Claim 13 first specifies or calls for: 
in combination with the refrigerated space. 

iiveweount= Claim 13? WhictomemMeaave there says 
@laimay 

Gite Witness.) Well, if your Honomevill@iucnste: the 
back of that, you will find claim 13. That is identical to 
the claim I have now placed on the easel. 

fine Gouna Oh, | sec. 

The Witness: Claim 13 reads, “in combination with a 
refrigerated space.” 

Now, if we will consider the chart which is entitled, 
“Defendant’s Structure Normal Operation,’ I will point 
Gutierermie@cravcd space. It includes, ti pare enercethie. 
side wall and base of a heavily insulated room, within 
which I have shown the refrigerated atmosphere as rather 
a clouded-like blue coloring, so as to bring out that within 
that space you have a circulation of air, and under a par- 
ticular condition, namely, that the condition of that re- 
frigerated space is sub-freezing, that is, below the freezing 
temperature of water. 

Omiya ire lewis Lyon: Yes) tonmesample wy War 
temperature? As you have specified it on the chart? 

A. On the chart I have specified a minus-20 degrees, 
[275] which is 52 degrees below the freezing temperature 
of water. | 

The Count: The specification therevis No. 10? 

The Witness: The specification is No, 10, your Honor, 
and is so designated in that chart. 

dire Comte Aud in the patent: 
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The Witness: And so designated in the patent. 

The Court: These numbers you use throughout are the 
same numbers used in the patent? 

The Witness: Yes, your Honor. So one of the im- 
portant things to start with, as Mr. McAdam sets forth 
in the first two paragraphs in his patent, is that his inven- 
tion is directed to a defrosting mechanism mounted within 
a refrigerated space, which is maintained at all times 
below the freezing temperature of water. 

So we have on the chart the refrigerated space 10 con- 
fined by the ceiling, wall, and the base of the room. I have 
illustrated in that room by a keg and four boxes to indicate 
that within that refrigerated space there is produce or 
articles to be refrigerated. Now, the McAdam patent 
next calls for— 

The Court: Barrels,—they don’t freeze whiskey, do 
they? 

Mr. Lewis Lyon: Not generally, your Honor. I hope 
not. 

The Witness: Your Honor, I don’t know what is in 
that barrel. I just drew it. 

The Court: Oh, it is just commodities? [276] 

The Witness: Yes, sir. 

QO. By Mr. Lewis Lyon: It looks a little like a 
whiskey barrel, your Honor. I don’t know why he drew it. 

The Witness: In my original sketch I had a bunghole 
in it, but the draftsman left it out, which made a 
difference. 

So, in that refrigerated space the McAdam patent calls 
for, in the first element, a coil to be periodically defrosted. 
Now. that coil is indicated in the defendant’s structure, as 
shown on the chart ‘Normal Operation,’ as a series of 
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circles with a hole in the center, representing a pipe, and a 
square member around that pipe, which is to indicate the 
fin on the pipe. That coil in the patent is designated by the 
RevemcmcCeteM@aracter 3. 


The Court: And throughout these diagrams? 


The Witness: Throughout these diagrams, your 
Honor. So we have located within that sub-freezing space 
the refrigerating coil. In the same way, referring to plain- 
tiffs Structure, the chart of “Plaintiff’s Structure Normal 
Operation,’ we have a refrigerated space also, which I 
have designated by the numeral 10, and have colored with 
the same cloudy effect of light blue, to indicate that that 
space is maintained at 20 degrees below zero, which is 52 
degrees below the freezing temperature of water. And 
located within that space we find a comparable set of 
refrigerator coils, which I have indicated on the chart 
entitled, ‘‘Plaintiff’s Structure Normal Operation” [277] 
as circles in dark green, with a white center, representing 
the pipe, and a lighter green squared box structure sur- 
rounding the pipe, which represents the fins. So that we 
find in defendant’s structure and in plaintiff’s structure, 
in combination with the refrigerated space, the refrigerat- 
ing coil 5. 

The Court: That is on all the diagrams? 

The Witness: That is on all the diagrams, the direct 


comparison between each. 

Orb, ir. Lewis Lyon: Is theidemtiiveerttte struc- 
ture and function shown? 

A. Yes, there is a substantial identity of structure 
and function and result obtained by those two. 
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The next element calls for a spray-head positioned to 
distribute water over said coil for defrosting thereof. 

The Court: That is 14 in the Defendant’s Structure? 

The Witness: Yes, and 14 on all of the charts. 

The Court: Except in the Defendant’s Structure they 
have kind of a pan affair? 

The Witness: It is a pipe, your Honor. It is a series 
of pipes across the top. 

The Court: In the Defendant’s Structure it is a pan? 

The Witness: It is a pan. 

The Court: And in the plaintiff’s is a pipe? 

The Witness: They are both pipes but one is in a 
little [278] different form, that is all. In each of the 
charts I have shown the spray-head colored a rather bright 
red, and have indicated on each chart by the character “14 
Spray Head” and the small “red” under it the part that 
represents the spray-head. That is true on Defendant’s 
Structure. It is likewise true on Plaintiff’s Structure. 

Q. By Mr. Lewis Lyon: Now, Mr. Doble, the num- 
bers you have used on the claim charts, how do they com- 
pare with the numbers on the structure charts? 

A. The numbers on the claim charts correspond with 
the numbers and colors which appear on the illustrated 
charts. 

The next element on claim 13 calls for—this is the third 
element—a fan, which I have indicated in all of the charts 
and by the character number “6” which is the same number 
as given in the patent, and have colored the fan a brown. 
The third element reads: “A fan ‘6’ to move air of said 
space over said coil adapted to be discontinued during de- 
frosting periods, whereby the air of said space does not 
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rise above the freezing point of water during the defrost- 
ing period.” 

The fan, or the normal function of any fan is to blow 
air, and is located in Defendant’s device that it blows the 
air across the refrigerating coils, the green refrigegating 
oils into the refrigerated space, and the air which is blown 
by the fan is likewise drawn from that space so that [279] 
there is a recirculation of air contained within the re- 
frigerated space. 

In the same way in plaintiff's commercial structure, as 
shown on the charts, the fan is colored brown and indi- 
cated by the character “6.” A different type of fan is used. 
limisutisedaceas oipocco type Of fan, but iteperrornis: tiie 
same type of function, of blowing the air from the coil 
into the space. 

Mines@ourtee ere does the air come ourinerc? 

The Witness: It comes out of the top pipe, the top 
brown pipe that sticks out of the metal case of the unit. 

The Court: Oh, that is encased in a solid metal case? 

The Witness: Yes. 

The Court: And the fan sucks the air up and blows it 
out the top? 

The Witness: Yes. 

The Court: Or where does it take the air in? 

The Witness: It takes the air in at the bottom, through 
the opening in the bottom of the case and the top of the 
drip pan. So that the circulation there in Plaintiff’s com- 
mercial structure is to suck the air from the refrigerated 
space up through and across the green refrigerating coils 
into the brown fan and out the brown pipe at the top of 
the casing, returning that refrigerated air to the refriger- 
ated space. 
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The Court: Plaintiff’s fan sucks and the defendant’s 
fan [280] blows? 


The Witness: That is right, your Honor. They both 
perform the same operation for the same function and 
accomplish the same result. 


The fourth element includes a drip pan disposed be- 
neath said coil to receive water and ice gravitating from 
said coil. Referring to Defendant’s structure, the chart 
of Defendant’s Structure, in each of these charts the drip 
pan is indicated by the character “8” with the words 
“Drip Pan” after it and the letter “red” with ameaese 
directly below, indicating that the coloring of the drip pan 
is indicated by red crosses. The samme is true in each of 
the charts. In plaintiff’s chart I have likewise shown the 
drip pan with red crosses and have indicated the drip 
pan with the character “8” and the words “drip pan” after 
it, with the wording below “red” with an “X”. 

Q. By Mr. Lewis Lyon: Mr. Doble, going back just 
a minute to the third element of the claim, was the fan 
“6” in either the Defendant’s or Plaintiffs structures — 
adapted to be shut off during the defrosting period? 

A. Yes, they both are. 

Q. They both are exactly the same in that respect? 

A. They are both the same in that respect. 


The Court: Go ahead. 


The Witness: The fifth element calls for a self-drain- 
ing [281] conduit “12” leading from said drip pan to 
points remote from said space. J] have colored the conduit 
“17,” which leads from the drip pan “8” with an orange 
cross, and a designated— 
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Oy sye i. Lewis Lyon ina should be “12”, 
shouldn’t it, Mr. Doble? You said 17.” Isn’t that num- 
Bene el? A. Excuse niemieimcane 12.” 

TiesGourt- 12. You are reading, No. 5 now? 

item itimesss = Yes, | anv readinguommlvecadime 5, it 1s 
“A self-draining conduit ‘12’ leading from said drip pan to 
points remote from said space.’ Connected to the drip 
pan, which is shown with the red crosses, is a red conduit 
which is colored with orange crosses and has the designa- 
tion “12 Drain Conduit,’ and that leads from the drip 
pan through the insulating walls, so that it conveys the 
products of the defrosting operation outside and away 
from the refrigerated space, and is so inclined and sloped 
so that a rapid draining of that water takes place, so that 
at no time does this water accumulate sufficiently long so 
that it would freeze and block up the passageways, even 
though the temperature of the refrigerated space is main- 
tained some 50 degrees below the freezing temperature of 
water. So we have the drip pan and the drain, and the 
drain conveys whatever water is received by the drip pan 
outside the refrigerated space. That is very important, of 
course. 

In Plaintiff’s commercial structure, as shown on the 
[282] charts, connected to the spout from the drip pan is 
a conduit which I have indicated with an arrow and the 
numeral “12” and the words “Drain Conduit” and below 
ie Orinoco. | 

The Court: Is there any significance to these fitting 
in, or does that indicate the extent of the space? 

The Witness: No, that 1s mechanical. You mean the 
connections of the two parts? 

iiiie Goin: | Yes. 


B22 Refrigeration Engineering, Inc., etc. 


(Testimony of William A. Doble) 


The Witness: Well, as the conduit goes through the in- 
sulated wall in Plaintiff's Structure they use a rubber 
hose, and the rubber hose is slipped over the red “X” part 
of the drip pan spout. It is just a matter of making it 
convenient. 

Wie Coun 9 Uhat is ithe Flamin 57 

The Witness: In the Plaintiff’s, yes, sir. I have a ter- 
rible time keeping the two separate. 

The Court: Well, call them York’ and “Recoldae 

The Witness: I think that would be better, your Honor. 
Thank you. In York the conduit “12” as it passes through 
the side wall of the refrigerated space is a rubber hose 
which at the inner end is slipped over the spout or the 
drain portion of the conduit from the drip pan and carries 
out to a conduit or duct, which carries the products of de- 
frosting to the place of disposal. 

So, therefore, we find in the York structure a drip pan 
with a conduit, and it will be noted that the conduit is [283] 
inclined so as to rapidly drain. 

The Court: So that it 1s self-draining? 

The Witness: So that it will be self-draining, your 
Honor. 

Returning now to the claim chart and reading element 
6: “And an inclined water supply conduit (17)” which I 
have colored on the charts in each case with the color 
orange, “leading from a point remote from said space to 
said spray-head; said water supply conduit at said remote 
point provided with an opening normally open to the atmo- 
sphere whereby the conduit and spray-head respectively are 
sel{-draining.” 

Referring to the Recold unit, the chart of the Recold 
unit, it will be observed that the spout from the red spray- 
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head (14) is connected by a conduit (17), which is so de- 
signated on the chart by an arrow and the numeral 17 and 
word “Conduit” and under the word “Conduit” the color 
is designated as orange. That conduit is colored orange 
and indicates an open passage from the spray-head, which 
is so inclined as to be self-draining down to a 3-way valve. 

The seventh element of claim 13 calls for: “And means 
(18) for periodically supplying water to said supply 
conduit during period when said fan is inoperative.” 

As we mentioned a few moments ago, during the de- 
frosting operation the fan is shut off, that is, the brown 
fan indicated by the numeral ‘‘6.” The valve in the Recold 
unit is indicated [284] by two colors. The housing of the 
valve is indicated as purple and includes in that a valve 
element which is colored yellow. The valve is shown in the 
Recold chart entitled, ““Normal Operation” as closed to the 
supply of water. [285] 

You will notice the upper part of the purple valve hous- 
ing is connected with a pink conduit which is connected to 
the normal supply line of the installation in which the unit 
is mounted. 

©. By Mr. Lewis Lyon: Is that tap water? 

A. That is ordinary tap water. 

As shown in that chart, no water would flow into the 
spray-head. 

In the York structure, the spray head— 

The Court: As shown in the defrosting operation in 
your first chart, no water flows in to the spray-head? 

The Witness: That is not in the defrosting, your 
Honor, that is in the normal operation when it is not de- 
frosting. when it is cooling. 


The Court: I see. 
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The Witness: There is no water flowing in there. It is 
a closed conduit. 

The Court: Iwas looking at the wrong chart. 

The Witness: In the York structure the series of spray 
pipes or spray-heads which are indicated in red are con- 
nected to the orange drain and supply conduit 17, and 
which in turn is connected to the upper end of a purple 
valve body which is known as the three-way valve. 

As shown in the chart entitled ‘“Normal Operation” the 
valve is open to drain so that any water that may accomu- 
late [286] in the passageways, including the spray-head, 
the conduit, may freely drain out of the refrigerated space 
and to the point of disposal. 

The Court: Before you get off of 17 and 14, spray- 
head what is it in York’s structure that is that bulge? 

The Witness: That is a pipe that runs across. There 
are a number of spray-heads which are each connected to 
that pipe that runs across. 

We (Comes ll age, 

The Witness: And there is a single pipe from that 
cress header which is connected to the valve and normally 
open to drain. 

The Court: It comes up in one pipe and goes across in- 
to several heads? 

The Witness: That is right, your Honor. 

The Court: And then comes down that same drain 
pipe? 

The Witness: Yes, your Honor. And in the same 


way 
lie: Court: weliises:apatie 
The Witness: The same way that York uses a series 
of tubes and a conduit which is self-draining, the patent 
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uses a pan with the tubes and the valve is closed to the 
water but open to drain so that at all times that system is 
so open that water cannot accumulate there during its 
normal operation. 

We might compare the charts entitled “Normal Opera- 
tion” now to the charts entitled ‘“Defrosting Operation,” 
one for [287] the Recold and one for the York. 

In the Recold chart entitled ‘“Defrosting Operation” we 
will observe that there is a change. The yellow valve 
meinber confined in the purple valve body has moved down 
to close the opening to the vent, so that no longer can the 
spray-head and the supply conduit 17 drain. 

The upper valve seat has been uncovered admitting the 
ordinary tap water to flow through the valve, through the 
conduit 17, up to the pan and to spray through the holes or 
openings, which are 15 in the patent, down across the coils, 
and you can see the drops dropping down through the coils, 
and as the water contacts the frost it melts the frost and 
washes it from the coils, it accumulates in the lower pan 
and the melted frost and the spray water or defrosting 
water drains out of the conduit 12 to a point outside of the 
refrigerated space before it has a chance to freeze. 

iieseoun-s ls there no different reitrigeranomecne. Is 
that encased in a solid housing such as the York? 

The Witness: No, your Honor, only the sides. 

The Court: Which sides? All sides? 

The Witness: The front is open. | 

Sie @ourte-) Vhat is open? 

The Witness: That is open. 


The Court: And the back is open? 
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The Witness: The back is open where the fan is lo- 


cated. [288] That side is open, so that the air can flow 
through. 

The Court: And the top is open and the bottom is 
open, so that the water can go through. 


The Witness: But the top, you might say, is covered 
by the pan 14. 


The Court: And the bottom by the pan 8. 

The Witness: The bottom by the pan 8, and then there 
are sides that connect the pan 14 to the pan 8. 

The Court: On the ends. 

The Witness: On the ends; yes, your Honor. 

tiie Court: Allien: 

Q. By Mr. Lewis Lyon: Mr. Doble, I hand you a 
photograph that shows a Recold unit. Can you explain 
that structure fully from that photograph? 

Po Yes tacan 

The Recold unit includes the coils with fins which are 
mounted within a casing, the back of which is open and 
the front of which is open, so that the air can be blown by 
the fan through the coil section into the refrigerated space. 

Mr. Lewis Lyon: I think it might be well to have that 
marked for identification so that the record will be clear. 

The Court: These fins are solid, are they? 

The Witness: They are pressed metal. 

The Court: Pressed metal around the pipe? 

The Witness: Around the pipe. They are sheet metal 
[289] pressed. 

The Court: How far apart are they? 

The witness: That would depend on the size of the 
coils. Some of them about a quarter of an inch apart, some 
more or less. 

The Clerk: Detendant's Hxbibiee Ee. 


(The document referred to was marked as Defendant’s 
Exhibit EF, for identification. ) 
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The Witness: So that in the Recold unit we have the 
ordinary tap water flowing through the valve up to the 
spray-head through the coils, dripping down to the drip 
pan, where it is accumulated snow or ice which it has melt- 
ed from the coils, and all of that water or liquid is carried 
out of the refrigerated space by the drain conduit 12. 

It will be observed that the valve is also maintained out- 
side of the refrigerated space. 


In the York structure the valve is a manually-operated 
valve, whereas in the Recold it is electrically operated, but 
that makes no difference in the operation of the structure. 


The Court: You mean that is shown here as manually 
operated? 


The vitness;: Yes. 


Mr. Neave: Your Honor, we may be getting into some 
confusion in nomenclature by calling that Recold. Perhaps 
it might better be called the patented structure because, as 
I [290] understand it, actually the Recold structure doesn’t 
have an electrically operated valve. 

Oe Court. Whatever it is, let us keep ommealline sit 
Recold. We have changed its name once. 

Mr. Neave: Very well. Then we will bring it out later. 

Wine (Gone aes 

The Witness: Comparing the chart of the York struc- 
ture, the one entitled “Normal Operation” as against the 
one entitled ‘“Defrosting Operation” it will be noted that 
the valve handle has been swung from the upper position 
to a lower position. 

aiives@omre: lt is open. 

The Witness: Pardon me? 

The Court: It is open. 
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The Witness: It is open; yes, your Honor; so that the 
water will flow up to the spray-head and the water is in- 
dicated flowing up there by broken lines and the water 
spraying out of the holes in the spray-head down across 
the coils picking up the frost and ice, depositing it in the 
drip pan and there the water is indicated being withdrawn 
from the refrigerated space and drained off to the sewer 
or other place of disposal. 

I think it is very simple. 

The last series of charts illustrate the Recold in the 
drainage operation. [291 | 

The Court: And the other one, they both do the same, 
they shut the valve off. 

The Witness: They both shut the valve off and the 
process is reversed. The water that was in the drip pan, 
some of it you can see is still dripping down, the balance 
of it.is being withdrawn from that solid refrigerated space 
so it would not freeze, and is allowed to pass through the 
3 way valve down to the drain. The same water that drips 
off the coils passes through the conduit outside of the re- 
frigerated space and to a place of disposal so that it will 
not freeze, keeping the system clear and ready for the 
next defrosting operation when necessary. 

The same way with York. As illustrated in the chart, 
the chart entitled ““Drainage Operation,” the water is 
shown, a little of it, dripping off the spray-head, the balance 
of it returning through the conduit 17 down through the 
valve to the drain and to the sewer, and such water as is 
still dripping from the coils and is confined to the drip pan 
is being withdrawn through the conduit 12 outside the re- 
frigerated space to the drain, so that the same operation 
we have in both the Recold and the York in immediately 
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withdrawing what remains of the liquid water in the 
system after a defrosting operation. They both have sub- 
stantially identical structures, operated by substantially 
identical mode of operation, and they both produce 
identically the same result. [292] 


Q. By Mr. Lewis Lyon: Mr Doble, in the claim chart 
introduced in Exhibit DD, you have analyzed claims 1, Z, 
5, 6, 7, 8, 12 and 13 as being representative of the claims of 


the patent in suit, is that correct? 
peeeivat isreorrect, Vir. Lyon. 


©. And in each of those breakdowns of the claims you 
have utilized numbers and colors. How do those compare 
with the numbers and colors of claim 13 which you have 
jismepectiicallymererted tor 

A. They are the same. I have used the same system of 
colors and the same system of numbering throughout. The 
numbers are taken from the patent, and I have selected the 
colors for common use throughout. That is, each element 
that corresponds has been colored the same. 

Q. And these numbers that you use, are they or are 
they not the numbers of the specification of the patent in 
suit ? ce Ccuesit.. 

The Court: What do you mean here on that first page, 
on your claim 5 (3a), “Said means (18)”? That is the 
valve isn’t it? 

The Witness: Yes. 


The Court: “Operates to finally draw air through said 
conduit 17.” You mean it drains the water out? 


Mies Vitiess: Yes: your Hlonona i dlepoime that aut, 
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The Court: Is that the patentee’s way for saying you 
[293] drain the water out, that the air must follow? 

The Witness: That is about it. And it has one other 
effect, your Honor, in that as it pulls air in through these 
holes, it would tend to pick up any drops and carry them 
out. 

The Court: You mean as it automatically drains? 

The Witness: Yes, your Honor. It pulls the air in and 
pulls with it such drops as may be hanging in the openings 
so as to free the openings so they won't freeze up. 

The Court: I see. 

©. By Mr. Lewis Lyon: In this claim chart, I note 
claim 2 says, “Adds to claim 1 (4) a drip pan (8) for said 
coil,” and (5) and a self-draining conduit (12) leading 
from said drip pan to points external to said space.” What 
do you mean by that analysis there, Mr. Doble, adds to 
claim 1? | 

The Court: You mean everything he says in claim 1 
plus this? 

The Witness: That is right. 

The Court: In claim 1 he is claiming the introduction 
of the water and in claim 2 he claims the introduction of 

the water in combination with the taking of the water out. 
| Mr. Lewis Lyon: That is what I wanted to make clear 
to your Honor. 

©. Is the analysis as you made of claim 13 in your 


statement that the York structure includes each element 


vs. York Corporation, a Corporation Zo 


(Testimony of William A. Doble) 
operated in the same way to produce the same result and 
[29+] whether a substantial identity of structure follows 
through with the rest of the claims that you have analyzed 
in the claim chart as compared with the patent in suit? 

yee cousii= that istuue 

Mires@ourt: In other wordswcianncel. 2,0, 6, 7 and 
—— 

ine Witness: 12 and 13: 


The Court: And 12, are all put together in one combi- 
nation in 13. 

The Witness: Well, yes, your Honor. They are in 
different language, and fixes the combination up a little 
differently to broaden out the scope of his invention. 

The Court: What do you mean, 13 is a_ different 
combination than all of the others? 

The Witness: It is a different combination than claim 
1, for example, which does not include the drip pan. You 
see, that is why I took claim 13. 

The Court: What you mean is that 13 has everything 
that is in the claims that you have recited. 

The Witness: Yes, your Honor. 

The Court: What did you do with the other claims, 
Cainesseana4. 9. lO and 11? 

The Witness: Claim 1, your Honor, includes a different 
combination. Now, somebody might thinkably use just 


those elements—there are only three of them—as set forth 
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in claim 1 and not use the drip pan and therefore try to 
avoid [295] infringement, so that in order to protect the 
inventor, not only does he have claim 1 but he has claim 13. 

The Court: Iam talking about 4. 

The Witness: Claim 2, you see, adds to claim 1. 

The Court: I am talking about 3 and 4 now: “The 
combination as in claim 1 and in which said conduit has a 
relatively low specific heat. 

“The combination as in claim 1 and further including a 
drip pan for said coil and a self-draining conduit leading 
from said drip pan to points external to said space and 
having relatively low specific heat.’ 

The Witness: Claim 3 is not included in my analysis. 
That brings in an entirely different element. 

The Court: All right. Go ahead. Are you going to be 
through shortly with the direct examination? 

Mr. Lyon: I anticipate I will; yes, your Honor. 
The Court: Even if you get through you will come 
back tomorrow and say, there is just one thing more that 

I forgot. 
Mr. Lewis Lyon: That might be true. 
The Court: So I think we better recess now until 10:00 


o’clock in the morning. 


(Wherenpon, at 4:35 o’clock p. m., September 18, 1946, 
an adjournment was taken until 10:00 o’clock a. m.. 
Thursday, September 19, 1946.) [296] 
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Los Angeles, California; September 19, 1946; 10:00 
o’clock a. m. 

iiie Court: Ex parte: 

anee@lerk: No ex *pattemyermeclonce, 

Wine Court: Proceediiminemmeriicase, 

Mr. Lewis Lyon: I wonder if your Honor has de- 
termined whether or not you will make the inspection as 
suggested ? 

The Court: Did you find a brine plant? 

Mr. Neave: There is a brine plant that is a continuous 
brine spray here in Los Angeles. It is going all the time 
so that no frost forms, and it is going for the purpose of 
no frost ever forming on it. If you want to see the action 
of the frost formation, we will stop it until the frost forms. 
before we get there and then start the brine and it will 
defrost it. 

Mr. Lewis Lyon: That is an entirely different system. 

Mr. Neave: It may be, but there doesn’t happen to be 
one of those units here in Los Angeles. 

The Court: I do not think it will be necessary for me 
to see a plant in operation. 

Mr. Lewis Lyon: Anticipating that that might be your 
Honor’s decision at this stage of the case, I have brought 
in a small unit so that if there are any points in the con- 
struction that your Honor has in mind the actual structure 
is here for observation. [300] 

The Court: Very well. 

Yesterday there was a witness here from Santa Rosa. 
What was his name, Payne? 

Mir. Lewis Lyon: Yes. 

die Gonrt. Is he still here? 

Mr. Lewis Lyon: No, sir. He is not. He went back 
last night. 
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The Court: J wanted to ask him some more questions. 

What I had in mind was—I don’t know whether the 
parties can stipulate or not—he said that he had three 
units there with the pipe construction. 

Mr. Lewis Lyon: That is right. 

The Court: And a crew of men working 24 hours a 
day, that he defrosted them by going in and scraping the 
ice off. I wanted to know how long it took. 

Mr. Lewis Lyon: It is continuous, your Honor, with 
those three. According to his testimony it was continuous, 
that crew of men were working continually in those plants 
aleeaaitnes. 

The Court: But they weren’t working 24 hours a day 
iipeachvone 

Mr. Lewis Lyon: That is the way I understood it. 

Mr. Neave: I don’t think he stated that, your Honor. 
I didn’t so understand it. 

Mr. Lewis Lyon: They inform me that my interpreta- 
tion [301] is incorrect; that there is a crew working in the 
three plants continuously. 

The Court: I wanted to know how long it takes to 
scrape the ice off of one plant, which he said he could de- 
frost with this plant in seven minutes. 

Mr. Lewis Lyon: The only answer I could give would 
be that it would be a third of the total time, your Honor. 

The Court: All right. Go ahead. 

Mr. Lewis Lyon: At this time, your Honor, I would 
like to ask premission of the court to interrupt the 
testimony of Mr. Doble to put on two other short fact 
witnesses. 

Mites Court: |Very well: 

Mr. Lewis Lyon: Mr. Johnston. 
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ELLWOOD Bb. JOHNSTON, 


called as a witness by and in behalf of the defendant, hav- 
ing been first duly sworn, was examined and testified as 
follows: 

The Clerk: Will you state your name. 

The Witness: Ellwood B. Johnston. 

The Court: J-o-h-n-s-t-o-n? 

The Witness: Yes, sir. 

The Clerk: Your address? 

The Witness: 3890 Edgehill Drive. 

Mite Clerk.) Vos Angeles: 

The Witness: Los Angeles. 

The Clerk: Take the stand. [302] 


Direct Examination 


By Mr. Lewis Lyon: 

What is your business, Mr. Johnston? 

I am in the baking business, wholesale pie business. 
What is the name of the concern? 

Johnston Pie Company. 

Are you an officer of that company? Px 1k ihe 
What officer? 

Well, it is a partnership. I am a partner. 

You are one of the partners? Ee es: 


OOPrPOO>PO>PO 


In conjunction with the operation of your business, 
do you operate a below freezing box of any kind, or room? 


How long have vou had that box in operation? 


Since 1939. 


A. We operate a freezing box. 

Q. What temperature is that freezing box 
Eee Zero: 

QO. Zero degrees Fahrenheit? ees. 
OD 

A 
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Q. What type of heat exchanger is used in that room? 

A You Mican ireezine unit? 

(MASS. 

A. One just like that one over there, only bigger. [303] 

Mr. Lewis Lyon: The witness referred to the Recold 
unit sitting on the desk, for the purposes of the record. 

©. Have those units been in continuous operation in 
that room since 1939? A. They have. 

Q. Have they caused any trouble in operation? 

A. None whatsoever. 

©. How did that compare with other types of refrige- 
ration that you may have used? 

A. It is the best that we ever had. 

The Court: What is its advantage over others? You 
say it is the best. Why is it the best? 

The Witness: The only thing I know about it is that 
we get it defrosted a lot quicker. We don’t have to shut 
the room off. It defrosts a lot quicker. 

The Court: How long does it take to defrost? 

The Witness: I don’t know an awful lot about that 
machine except my men tell me it only takes about six 
minutes to run that water through there and defrost it. 

The Court: You do not lose the temperature of the 
room? 

The Witness: You don’t lose the temperature of the 
room. 

The Court: Do you have to move your material out? 

The Witness: No, we don’t move anything. We de- 
frost it every morning. Every morning a man has a 
regular job of [304] defrosting that. And it is just about 
the most practical one that we ever had, that is all. 
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Q. Before the use of this type of freezing unit, had the 
Johnston Pie Company used other types of construction? 

A. We did. 

Q. What type was that? 

A. We had a Kelvinator and we had a York ammonia 
machine. 

Q. What kind of heat exchanger was used in the rooms 
with those installations? 

A. I don’t know what you call it, a lot of coils, great 
big coils. 

QO. Exposed pipe? IR NESS. 

Q. Do you know what method of defrosting is used in 
conjunction with that prior equipment? 

A. Well, we had to shut the ice-box off and let it de- 
frost. It just took a lot longer, that is all. 

QO. You just shut the refrigeration off and let the air 
defrost it, is that right? 

A. Yes, either that or we chopped it off. 

Q. Did you have to take the merchandise out of the 
room in conjunction with that operation? 

A. I believe we did. It has been so long ago, I [305] 
don’t really remember. 

Q. Do you recall the circumstances leading up to the 
installation of this Recold water defrost system in that box 
at the Johnston Pie Company? 

A. There was a fellow that was building a box—lI 


forget his name—and he recommended this outfit to me, 
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and then this Mr. Kirkwood came around and he told us 
about it and took me down and showed me the coils and it 
looked like it was a pretty good idea so 1 thought I would 
try it out. 

©. In conjunction with that installation, did you ex- 
tract any guarantee from Mr. Kirkwood or the Refrige- 
ration Engineering? 

A. I think they gave us a six months’ or a year’s 
guarantee. I don’t remember for sure. 


©. You don’t remmeber that particular instance? 
A. No. 
Mr. Lewis Lyon: That is all. 


The Court: Cross examine. 


Cross Examination 


By Mr. Neave: 


©. Mr. Johnston, before you bought this Recold unit, 
had you ever used in your plant a blower unit type of re- 
frigerator? An NO: 

©. The only thing you had ever used was a pipe type 
| 306] where the pipes were around the room? 

A. Yes. Then we had a Kelvinator, and I don't know 
what coils they had on that. I don’t remember. 

©. And you have had no experience with any other 
type of blower unit than the Recold? 

A. No, not in my plant. 

Mr. Neave:@ Phat is all 

The Court: This witness may be excused? 

Mr. Lewis Lyon: That is all, Mr. Johnston. 

(Witness excused. ) 

Wie, Leeaigigromte ile, Thotacle. 
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WILLIAM R. TUTTLE, 


called as a witness by and in behalf of the defendant, hav- 
ing been first duly sworn, was examined and testified as 
follows: 

isew@lenk. Your naine, sim? 

The Witness: William R. Tuttle. 

iittem@lene- sy Our address? 

The Witness: 1027 Val Vista, Baldwin Park. 

The Clerk: Take the stand. 


Direct Examination 


By Mr. Lewis Lyon: 


©. What is your present occupation, Mr. Tuttle? 

A. Salesman. 

Q. In conjunction with what industry? 

A. The non-ferrous, foundry. [307] 

Q Have you ever been engaged in the refrigeration 
business at any time? Ae) Yes, site 

QO. When? A. From about 1923 to around 1940. 

Q. Were you ever at any time employed by the York 


Corporation? 


A. Yes, sir, during all that period. 
Q. During all that period? AA. NG asi 
Ome ete: 


A. For the first about eight months I was in San Fran- 
cisco, and then I was transferred to Los Angeles. 

Q. Beginning then about 1924 up until 1940 you were 
employed by the York Corporation in Los Angeles, is that 
correct? A. Yes, that is about right. 

Q. What were duties as employed by York Corpora- 
tion? 

A. You mean over the whole period? I changed jobs 
several times. 
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Q. Briefly starting out with your first employment. 

A. I started in the shop in San Francisco and went on 
erection, and I handled the shipping in Los Angeles when 
I first came down here, worked in the engineering depart- 
ment [308] for a year, handled purchasing and finally 
purchasing, erection and service. 

Q. What was your position with the company during 
the years 1938 and °39? 

A. Handling purchasing and erection and service. 

Q. Where, here in Los Angeles? 

Puli os Amecles: 

©. Did you ever during your employment become 
acquainted with the Recold system of water defrost? 


ae Sure: 

OO, Wy hens 

A. Shortly after it came out, but I can’t tell you when. 
Q. Can you state the circumstances of your becoming 


acquainted with that system? 

A. Why, yes. Mr. Jarvis and [ were friends in a busi- 
ness sense and he kept me posted on their developments so 
I knew while they were developing the defrost coil about it. 

©. Did you at any time import the story of water de- 
frost to the York organization here in Los Angeles? 

1, WEES, 

©. How was it received? 

A. They told me it was an exploded idea, that York 
had tried it out years ago and it didn’t work. 

Mr. Neave: I object to what they told him, your 
Tenor) O00 | 

The Court: I think you had better lay a better fonda- 
tion. 
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By Mr. Lewis Lyon: 

QO. Who did you talk with in that regard, Mr. Tuttle? 

A. Mr. Dalin. 

©. That is the Mr. Dalin who is sitting here at plain- 
tiff’s table? 

A. That is right; the plant engineer. 

Or Anyone elser 

A. Yes, several members of the sales department, al- 
though I don’t recall anyone in particular except Mr. Wall- 
ing who was in the commercial department. 

©. When did this conversation take place that you say 
you had with Mr. Dalinr 

A. After I had been out and seen several installations. 

©. Was there anyone else present at that conversation? 

A. There might have been but I can’t remember. Gee, 
that is a long time ago, you know. 

©. Will you state what both you and Mr. Dalin said at 
the time of that conversation? 

The Court: In substance. 

The Witness: Yes, sir. 

After having been out and seen an installation, I report- 
ed back to Mr. Dalin what I had seen. I don’t remember 
how much detail I went into, but I merely informed him 
about [310] it, when I received the answer that it was an 
exploded idea, that York had thrown it out years ago, or 
some such thing as that. 

By Mr. Lewis Lyon: 

Q. Did he make any statement as to whether or not it 
would or would not work in his opinion? 

A. Oh, yes: it wouldn’t work. 

Mr. Lewis Lyon: That is all. 

ieeGotrt, (ross examine, 
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Cross Examination 
By Mr. Neave: 
Q. Mr. Tuttle, you talked only with Mr. Dalin and to 
Mr. Walling about this matter? 
A. No, that isn’t what I said. 
©. Who else did you talk with? 


A. Ican’t recall, different members of the commercial 
and industrial sales department. I couldn’t tell you the 
names of them though. 


Q. You don’t remember the names? 
A. Not necessarily; no. 
Q. You said that it wouldn’t work a moment ago. Was 
that your own conclusion, that it wouldn’t work? 
A. That isn’t what I said. 
Q. What did you say? 
A. Isaid that Mr. Dalin said it wouldn’t work. I [311] 
didn’t say I did. 
What was your view? 
I knew it would work. 
You knew it would work? 
Yes, I saw it in operation. 
Did Mr. Dalin say why it wouldn’t work? 
No. 
He just said that it wouldn’t work? 
That is as I recall it. 


>OPOPrOPO 


Now don’t you misunderstand me. That is a long time 
ago. This is my remembrance. 

O. Surely. That is all I am trying to find out, what 
you remember about it. 
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What else did Mr. Dalin say at that time? 

A. I can't recall exactly what he said. He merely in- 
dicated that I had wasted my time and was wasting his, 
so just forget about it. 

©. Did he say why he didn’t like water defrosting? 

A. No, other than it wouldn’t work. 

©. He just said it wouldn’t work? 

A. Wheic 1S Taree 

The Court: When was this conversation? You say you 
left in 1940. Was it a year or so before you left the York 
Corporation? 

Wem iness. Yess wkcamitell youlexacthy. 1 [312] 
would say— 


The Court: About 1938 or ’39? 


The Witness: Somewhere around there; yes, sir. 


By Mr. Neave: 


©. And you say that he didn’t tell you as to why it 
wouldn’t work? oN, 


NMiwNeave: Uhat is all. 

Mimkewis Lyon; That is all. 

The Court: This witness may be excused? 
Mr. Lewis Lyon: Yes, your Honor. 
inerComt. Step down. | 
(Witness excused. ) 

The Court: Next witness: 

Mr. Lewis Lvon: Mr. Doble. 


244 Refrigeration Engineering, Inc., etc. 
WILLEAREA, DOBLE 


the witness on the stand at the time of adjornment, having 
been previously duly sworn, resumed the stand and testi- 
fied further as follows: 


Direct Examination (Continued ) 
By Mr. Lewis Lyon: 

Q. I believe, Mr. Doble, at the conclusion of yester- 
day’s session you had started in to state your analysis of 
Claim 3 of the McAdam patent in suit, is that correct? 

A. I don’t remember starting on the analysis of [313] 
Claim 3. I was prepared to start on the analysis of Claim 
1 and carry up through Claim 3, which is dependent upon 
(lanai 

Q. Will you briefly carry through your analysis of the 
claims in this patent making it as brief as possible, begin- 
ing with Claim 1. You have made an analysis of Claim 13, 
I believe. Al Uhaiers correct, sir. 

I have now placed a large analysis of Claim 1 on the 
easel. 

The Court: That is the same as the copies you have 
handed around, Exhibit DD? 

The Witness: Yes, your Honor. All the large charts 
are merely duplicates of the smaller ones. 

The Court: All right. 

The Witness: And I will point out the elements of 
Claim 1 as they are found in the Recold unit and in the 
York unit. 

The claim calls for “in combination with a refrigerated 
space.” The refrigerated space in the Recold is the blue 
portion. 

The Court: As you described it yesterday? 

The Witness: As I described it yesterday. 
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In the York structure it is the same as I described yester- 
day. 

“A refrigeration coil 5 in said space having frost ac- 
cumulating surfaces.” The coil 5 is the green member on 
the [314] Recold chart and the corresponding green 


member illustrated on the York chart. 


By Mr. Lewis Lyon: 

Q. That is the fin coil that you were speaking about 
yesterday, Mr. Doble? 7 ee iat aiseeannect. 

QO. Will you by a reference to the Recold unit, which 
is now in court, set fourth for the benefit of the record the 
construction of that coil unit? 

A. From the model which you have brought here? 

Q. From the model; yes. 

A. Iam now describing the model of the Recold unit 
which has been brought into court. It includes a_rec- 
tangular metal outer case which encloses a series of hori- 
zontal coils which pass horizontally back and forth through 
the conduits of the casing. 

©. With return bends at each end? 

A. With return bends at each end. 

Mounted on those coils are metal fins, as they are called. 
They are thin sheet metal pieces which are perforated to 
receive the pipe, and the pipe is expanded to make a close 
thermal contact with the fins, so that the heat absorbed 
by the fins is readily conducted to the cooling coil contain- 
ed within the casing. 

Mr. Lewis Lyon: JI think that is the point that I desire 
[315] to make clear at this time, Mr. Doble. You may 
proceed with your analysis of Claim 1. 
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The Court: No claim is made in this patent for the 
fins or the unit? 

Mr. Lewis Lyon: No, your Honor. This patent doesn’t 
necessarily deal with the construction of the coil or the 
exchange unit in that respect. 

The Court: Go ahead. 

The Witness: The second element of Claim 1 reads: 
“A valve-controlled conduit 17 for periodically supplying 
water to said surfaces during a defrosting period.” 

And that included the red spray pan—pardon me—that 
included the conduit which is colored orange leading from 
a valve to the red spray pan 14 in the Recold unit; and in- 
cluded the yellow conduit 17 leading to the red spray head 
in the York construction as I described it yesterday. [316] 

The element 3 of claim 1 calls for “and valve means 18 
connected with said conduit for normally venting said con- 
duit to the atmosphere to effect the draining of all portions 
of said conduit within said space after each defrosting 
period and for admitting water to said conduit during said 
defrosting periods.” 

That is the valve as indicated by the purple and yellow 
colors in the Recold unit as I described it yesterday; and 
is the purple and yellow valve as I described yesterday in 
the York unit. 

The Court: What do you mean, “venting said conduit 
to the atmosphere” ? 

The Witness: Referring to the Recold chart, it will be 
noted, your Honor, that the valve member 25, which is the 
yellow member, is in a position to open the port 19 of the 
patent so that any water which may be in the drip pan or 
in the conduit has the free passage at all times during its 


vs. York Corporation, a Corporation 247 


(Testimony of William A. Doble) 


normal operation to pass out of the conduit 17 to drain to 
a point of disposal, which may be the sewer. And it will 
be noticed that that conduit carries outside of the re- 
frigerated space because if any water were allowed to ac- 
cumulate or drip within the refrigerated space of course it 
woud turn to ice because it is far below the freezing 
temperature of water. [317] 


By Mr. Lewis Lyon: 

©. Does that not mean that that is a free gravity flow 
to the atmosphere, Mr. Doble? 

Py, SES, Sie, 

It will be noted that in each instance in the Recold job 
the conduit 17 is open and inclined at such a degree that 
any water in there will just run right out. That is the 
point, to get the water out. 

The Court: What do you mean, “venting it to the at- 
mosphere’? That isn’t vented to the atmosphere. 

The Witness: In many cases it is. 

The Court: It just drips out on the ground? 

The Witness: It just drips out on the ground. 

The Court: Instead of going to the sewer. 

The Witness: It can be either, depending on the elec- 
tion of the operator. 

Mites @ourt: ) see: 

The Witness: In the same way the York valve, or the 
valve member illustrated by the color yellow in the York 
chart is turned to such a position that the port through it 
is open so that any water draining from the spray head 
through the orange conduit 17 will pass out to the atmos- 
phere or to the sewer, in which instance you have identity 
in structure. mode of operation and result. 
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Now that concludes the entire combination as set forth 
[318] in that claim and with the coil may be successfully 
defrosted in a very rapid time without the difficulty of the 
spray head or the conduit freezing, so that it will be in 
condition for the next operation, which may be the follow- 
ing morning or two days later. 


Are there any questions on that, your Honor? 
The Court: You said by claim 1 you could defrost it?” 
The Witness: That is right. 


The Court: You can’t defrost it unless you drain the 
water off, can you? 


The Witness: That is correct. You have to drain the 
water out or it will freeze in there and your system is 
blocked. 


The Court: What about the water that drips down 
over the freezer in claim 1 without a pan which is covered 
by another claim? 

The Witness: That is true, and that is the difference 
between this claim and the other claims in the patent. 

In that case you might do as the York manual suggests. 
In their manual they suggest if you use this type of coil in 
this type of a refrigerated space that is maintained below 
zero that you disconnect the drain from the pan because it 
will freeze up, and you substitute therefor a bucket to 
catch that drain water. Rather silly, but that is what they 
recommend. [319] 

In some instances the people might want to save that 
water and might want to save it otherwise, but that would 
be possible, and that is the recommended practice in the 
York manual. 
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Q. Proceed with claim 2, Mr. Doble. 

A. Claim 2 includes the entire combination as defined 
in claim 1 with the addition of the drip pan, which is the 
red member, which has the lower member with the red 
x’s which receive the water, and is found in the Recold as 
the member 8 and is found in the York as the member 8, 
likewise colored with red x’s. 

Claim 2 adds to that: ‘‘and a self-draining conduit 12 
leading from said drip pan to points external to said 
space. 

Now that is the drain conduit 12 which I pointed out 
yesterday, and is illustrated on the charts with the yellow 
crosses, and connects to the red crossed drip pan so that 
any water is immediately carried outside of the space and 
is either permitted to drip out on the ground or is carried 
to a sewer, or the two might be connected as in the case of 
the York where we find the spout from the drip pan is 
connected to the yellow drain conduit which, in turn, is 
colinected to the drain from the inlet conduit 17. The two 
are just connected together so they drip either to the 
ground or [320] 

The Court: Or in a bucket. 

The Witness: Or in a bucket. 

Mr. Neave: Which would be silly. 

The Witness: It might be, but at least it wouldn’t 
freeze out there in normal weather. 

That concludes the combination of claim 2 which added 
to claim 1, makes a little further step in the operative 
organization set forth in the patent. 

The next claim is claim 5, 
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Mr. Lewis Lyon: Claim 3. 
The Witness: Excuse me. May I take claim 5 because 
I have it on the chart. 


By Mr. Lewis Lyon: 

©. Mr. Doble, confine your specific analysis to these 
claims now as to the elements, if any, which you have not 
previously covered and particularly pointed out as found 
in both of the structures. I believe that you have pointed 
out the exactness of the structures as to the elements which 
you have covered. Now if there is any element in any of 
the claims that you have not so covered, will you now cover 
that? 

A. In claim 3 it calls for an element—lI do not have a 
chart on claim 3—claim 3 adds to claim 1 the specifica- 
tion that, reading from claim 3: “The combination as in 
claim 1 and in which said conduit has a relatively low spe- 
Giiigeicat al j2aq) 

Now I didn’t mention that yesterday, I do not believe, 
as fully as maybe I should. 

The patent discloses a preferred form of invention and 
See —— 

The Court: That discloses it in the description; it 
doesn’t disclose it in the claim. That is, it shall be a conduit 
with the least specific heat. 

The Witness: Yes, and in the specifications it men- 
tions that might be rubber or some other type of material 
that doesn't readily store a volume or beat. That tsmwinae 
it means, that it is not capable of absorbing a volume of 
heat. so that when the fluid passes through it does not 
have the ability to freeze the water. That is what that 
means. 
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Q. Do you find such a conduit in the York structure? 

ae, wes asyt. 

Q. In fact, the York structure uses, or employes even 
the suggested use of a rubber hose in the drain conduits, 
does it not? 

A. Yes, it does. 

Referring to the York structure in the large chart which 
I have, the section of the conduit 17 between the red spray 
head 14 and the immediate lower bend portion of the 
conduit 17, there is supplied a section of rubber hose which 
[322] connects the spray head to the lower portion of the 
conduit 17. 

Also as the conduit 17 and also the conduit 12 passes 
through the walls of the refrigerated space there is pro- 
vided a rubber hose. 

Q. Now the next claim that includes a statement of 
operations which you have not discussed I believe is claim 
5, is that correct, Mr. Doble? 


The Court: Claim 4. You haven’t said anything about 
4, 


By Mr. Lewis Lyon: 


©. Claim 4 merely adds a further element to claim 1 
which you have already discussed in conjunction with your 
last answer, isn’t that true? 

me Yes, Str. 

The Court: Claim. 4 was the rubber hose on the 
drain and the other was the low specific heat on the in- 
take. 

The Witness: That is right, your Honor. 

Pies Congee, All right. 
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The Witness: Claim 5—I think we discussed claim 5 
yesterday—it is merely the size of the conduits which are 
such that as the water drains out of them the air will natur- 
ally flow in and follow the water so that the water flowing 
out acts as a piston, you might say, to suck the air in and 
carry with it any drops of water that might be hanging to 
the [323] drip pan or hanging to the sides of the conduit, 
so it helps to clean out the conduit so as to prevent later 


freezing or reduce the damage by later freezing. 


By Mr. Lewis Lyon: 

Q. I believe that having made that explanation in 
your previous answer and the answers previously given, 
you have made a complete comparison of the elements in 
claim 6 as set forth in your chart, isn’t that true, Mr. 
Doble? Zo Diateicetence vir, Lyon, 

©. ‘The same is true with respect to claim 7, is it not? 

The Court: Except claim 6 adds a pan. 

The Witness: We discussed the pan, your Honor. 
That is that lower drip pan 8. 

The Court: Very well. 

The Witness: Which is found in each. 


By Mr. Lewis Lyon: 

©. Is there any element of claim 7 that you have 
not previously described and pointed out the similarity 
or exactness between the defendant’s and _plaintiff’s 
structures? 

A. No, sir. I have pointed all of the elements out 
as defined in claim 7. 
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©. Now with respect to claim 8, have you discussed 
the specific definition of the invention as set forth in claim 
8, Mr. Doble. [324] Di. CESS 

The Court: What is the difference between 7 and 1, 
2, 3, 4, 5 and 6? 7 is merely a combination of all you 
ftavercoruml, 2, 3,4, 5 andt@nismt te: 

The Witness: I think it is set up a little differently, 
your Honor. It defines specifically a spray head where 
in claim 1 the specific definition of the spray head is not 
made per se. It is included more generally in the second 
element which calls for valve control for supplying water 
to the surface of the defrosting surface during the de- 
frosting period. 

The Court: Claim 7 adds a spray head? 

The Witness: It adds it in specific form. 

Mr. Lewis Lyon: That is right. 

re eourt sl right, 

The Witness: Claim 8 I have just discussed, which 
is the relationship of the pipe, that is, the diameter of 
the conduits, so that the air will be drawn through the 
conduits as they are drained to assist in the clearing of the 
conduits from moisture. 

By Mr. Lewis Lyon: 

©. Have you discussed all of the elements in claim 9 
or are all of the elements in claim 9 found in both de- 
fendant’s and plaintiff’s structure? That claim describes 
a specific form of valve, does it not? [325] 

A. Yes, it does. I have already described the valve 
in both Recold and the York structures and*have pointed 
out that they contain a plurality of ports and passages 
to obtain the result of maintaining the water supply con- 
dit open to the atmosphere so it will drain at all times 
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excepting when defrosting, at which time the drain valve 
1s closed and the water supply from the common tap water 
is connected to the supply conduit to feed water to the 
COuSe tor detrostine. 

M. Is that valve described anywhere as being a three- 
way valve in any of these claims, Mr. Doble? 

eG.) it isnot, 

Q. Is it equally possible to use two single valves as 
a three-way valve in accordance with the definition of 
these claims? A. Yes, it is. 

Q. That is, put one valve on drain 12 and one valve 
on drain 17 and use them separately ? 

A. No, that wouldn’t be right, Mr. Lyon. You have 
to put one, as I can point out on the chart, one valve would 
be put on the water supply which is indicated on the chart 
with the pink color. That is the supply from the tap water. 
You would have to put a valve there to shut that off. 

Then you put a second valve down below on the conduit 
17, down below the purple valve body so that in normal 
opera- [326] tion the lower valve, when the conduit 17 
would be open, any moisture in the conduit 17 could drain. 
If you were going to defrost you would merely shut that 
valve off and open the valve on the tap water side to allow 
the water to flow up to the spray head, so that you could 
use two valves instead of the single three-way valve. 

The three-tvay valve is a convenience and has some 
advantages, and the double valve setup has other ad- 


vantages. 
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@. Is there any element of claim 10 which you have 
not described and point out that is found in each of the 
structures, Mr. Doble? By either of the structures | 
mean plaintiff's or defendant’s? 

Me) believe 1 have covered all or the subject in 
claim 10 during my discussion of the two devices yester- 
day. 

The Court: What is this, “fins arranged on said coil 
to provide vertical channels extending from end to end 
thereof for gravitational flow of water over said fins 
and coil and channels extending from face to face thereof 
for flow of air?’ Do you have to have that kind of a 
fin in order to use this invention? 

The Witness: No, you do not, your Honor. You can 
use any type of coil, whether it has fins or not. That 
claim is more specific to that particular type of coil. 

You see, each claim is just a little bit different to cover 
a little different combination of means. [327] 

By Mr. Lewis Lyon: 

Q. That claim describes, does it not, Mr. Doble, the 
complete structure of the Recold unit using the fin type 
coil through which the air is blown and the water de- 
frosting combination that is added to that specific combina- 
tion of fin type blower coil? 

pomees ic, Lyon. That is wherein jeediniencercom 
the other claims. 

The Court: What is this “thermosyphonic flow of 
air’? 

The Witness: That is a high-powered word, your 
Honor, that means this, that if, for example, we take one 
of the hot gas or hot brine or other hot means for defrost- 
ing the coils and pump that hot fluid through the coils, the 
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coils would heat up. The heat in turn would heat the air. 
When the air heats it expands and the expansion of that 
air would be lighter than the cold air so it would rise 
and the cold air would fall. 

The advantage of the Recold invention is that by the 
particular arrangement of the coils you do not get the 
same extent of that circulation due to the heating of the 
coil, that is, the circulation of the refrigerated aireane 
to the heat of the coil, as you would if it were not en- 
housed the way it is with a top header and a lower header 
and the blower on the side. 

The Court. Allie aa 28)| 


By Mr. Lewis Lyon: 


QO. Now you have covered the addition of claim 11 
to claim 10, and with respect to the slow heat conducting 
and specific heat conducting material, have you not, Mr. 
Doble? IN ees 1. Ene, 

QO. Claim 12 is specifically included in your chart 
analysis, is it not? aves it is) Vir wievem 

©. And set forth in detail showing each element, and 
you have described each element, its application to both 
structures as found in both structures in claim 12? 


A. Yes, sir. 

©. The same is true with respect to claim 13? 

ee Ves: 

QO. Claim 14 differs, does it not, from the other claims 


in calling for the electrically operated valves 
A Yes, sir. 
Uher@ourt: What is the onlyacditemenee? 
The Witness: Yes, sir. 
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By Mr. Lewis Lyon: 

Q. That element is not used by the plaintiff corpora- 
tion, as far as you know? 

Ewe iavas Correct. 


Mr. Lewis Lyon: That is all. You may cross ex- 


emmmnes | 329) 
Cross Exaniination 


By Mr. Neave: 


Q. Mr. Doble, do I understand that all of the space 
within the four walls as shown in blue in your diagram 
is the refrigerated space? A ies 

Q. Everything inside of there is inside the refrigerated 
Epaces 

A. Yes. That shows a portion of the refrigerated 
space. Normally the room would extend out larger. I 
have broken off one side of it. 

ORY cs. 

The Court: Is the device there proportionate to the 
size of the barrels? 

The Witness: No, your Honor. That is an artist’s 
conception. 

aires @ourt: All richt, 

By Mr. Neave: 

©. In your analysis, which is Defendant’s Exhibit 
DD, in making that analysis did you take the York unit 
as set forth in the stipulation with respect to the com- 
mercial unit? ee NE Sie 

Q. That ts, the unit that is sold to private concerns 


and not to the government? 
eee hiaiicrcornect. (330) 
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The Court: That is your description of the com- 
mercial unit? 


Mr. Neave: I beg your pardon, your Honor? 


The Court: That is the agreed description between you 
of what the commercial unit is? 

Migs Neave. = Ycs, 

The Court: In other words, it is everything except 
what is sold to the government? 

Mat Neaye: Yes: 

Q. And I understand it, Mr. Doble, you derived your 
drawings from that? Je NES, She, 

©. And if there was any difference between your 
drawings and that stipulation, then your drawings are 
MicoOrrect © 

A. Well, my drawings are not a line-for-line duplica- 
tion of that blueprint. 

Q. I understand that. But structurally? 

A. Structurally that isseersect. 

Q. I think you pointed out that there are many claims 
in the patent that are not limited to finned coils. 

oe. 

Mr. Neave: Your Honor, I call your attention to 
the patent on page 2, column 1, line 22: “Also the present 
invention is directed to all manner of coils * * *” 

©. Now to your knowledge, finned type of coils for 
re- [331] frigerated units were old prior to 1937, were 
they not? 

A. Yes—pardon me. I haven’t finished my answer. 

(eel an soriy. 

A. Yes, finned coils by themselves were very old before 
the date you have stated, but the fin coil is new in the 
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combination as set forth in those claims in this patent in 
which it is combined as an element. 

Q. I understand that that is your position. Now | 
am asking you only as to each individual element. Alone 
the fin coil is old. 

A. Alone the fin coil is old, but it is new and makes a 
new combination as set forth in the claims of the patent. 

Q. Yes, you said that before. 

The Court: There isn't anything there that isn’t old, 
is there? 

The Witness: That is right. 

The Court: Fans are old, iron pipe is old, valves, 
rubber hose, pans are all old. 

ie Vvatness: Ses. 

By Mr. Neave: 

©. Do you agree with that, that each of the elements 
is old. 

A. Each of the elements is old but in being brought 
into this particular combination it has provided a new 
entity which is divorced from any one element and is the 
com- [332] posite of all of those elements which produce 
a new result which has never been produced before. 

Mr. Neave: I think that is for your Honor to decide. 

The Court: That is his position. 

The Witness: That is my position. 

The Court: But he concedes that all the elements 
obviously are old. 
iby Wh Neave: 

©. You concede that all the elements are old? 

BUD NESS. 
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Q. Isn’t it so that each of those elements individually 
perform the function which was the old function. Let us 
take them individually, Mr. Doble. The fan was old and 
that acts as a fan? 


A. Yes, but it performs another function. 


Q. Just let me ask this question first and then I will 
let you answer it further, if you want to. 


A. But I thought you had finished your question. 


©. No. Is it so that it performs the same function 
of blowing? A. The fan blows. 


Ore Vics: 


A. But in doing so it causes a different conditions 
than you would normally have with just a blowing fan. 
It causes a deposit of frost upon certain coils and in this 
com- [333] bination it must be shut off during certain 
parts of the operation of the cycle of that organization so 
it can’t be just separated as a unit and say, well, a fan is 
a fan. Sure it is, but not in that combination. 

Q. Let me ask you this: All of these claims are ap- 
paratus claims, are they not? 

Yes, sir. 
There is no method claim among them? 
No, there is not. 


© P10 > 


And each claim is for a combination of elements 
which are structural elements, is that correct? 

‘That tsecertect, 

Now the fan is old and operates as a fan? 


>I > 


The fan is old and operates as a fan to produce 
certain results in this combination, and if it didn’t produce 
those results there wouldn’t be any need of it in that 
particular combination. 
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©. Iam talking about the structure now, Mr. Doble. 
I think that you can answer that from the point of view 
of the structure. I understand what your position is about 
the combination, but now I want to know about the 
structure. 

This structure of fan is to rotate and produce blowing 
@ldin, isis tite A. At certain times. 

Oy vcs, | 354] A. Pardon me. 

©. I am talking about the structure. 

A. Let me finish my answers, too. 

At certain times it acts as a fan and at other times it 
acts as a fan. 
When. it is turned on it acts as a fan? 
When it is turned on it blows air. 
And when it is turned off it doesn’t blow air? 
That is right. 
And that was true of fans before, wasn’t it? 
Certainly. 
. Let’s take the next element, the coils. Now those 


OF OPO PO 


finned coils were old, weren’t they? 

Finned coils? 

Finned coils themselves are old. 

As themselves they are old. 

All right. 

But new in this combination. 

Well, now, just answer the questions. 


> iO >O>O > 


I did answer the question. I am giving you my 
explanation for that answer. 

The Court: He can explain his answers. 

Mr. Neave: Yes. I am perfectly willing to have him 
explain them. 
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The Court: He has been on the witness stand be- 
fone, [335] 

Mr. Neave: Apparently. 

The Court: We will have a short recess at this time. 

(Short recess.) [336] 

The Court: You may proceed. 

Mr. Lewis Lyon: Your Honor. I don’t believe I in- 
troduced Exhibit DD in evidence. I would like to intro- 
duce it in evidence. That is the claim chart your Honor 
has. I do not believe it is necessary to encumber the 
record with the enlargements of that which the witness 


has specifically referred to, unless your Honor so desires. 
The Court: No, I don’t think it is. 


(The document referred to was marked Defendant’s 
Exhibit DD, and was received in evidence.) 


[Note: Defendant’s Exhibit DD will be found in the 
Book of Exhibits at page 1539.] 


Q. By Mr. Neave: I think, Mr. Doble, we were on 
the fin coils when we stopped. Now, am I correct that 
the function of the fin coils in this device of the patent is 
to absorb heat? Is that right? A. That is commece 

Q. And that was the function of fin coils prior to this 
invention, was it not? 

A. Yes, that was the function of fin coils prior to this 
invention, but the combination which includes those fin 
coils is new. 

Q. That is your conclusion? 


A. That is my conclusion. 
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©. But so far as the functioning of fin coils is con- 
cerned, they functioned to absorb heat prior to the Mc- 
Adam fin coils? [337] 

A. Yes, but not in the combination such as disclosed 
in this patent, which is new, and which I have never seen 
Berenre: 

Q. Very well, you have never seen it before. But so 
far as the coils are concerned, they do absorb heat? 

A. Yes, sir. 

The Court: He has answered that. 

©. By Mr. Neave: All right. Now, then the valve, 
—J think you called that a 3-way valve? 

A. You can call it a 3-way valve. 

©. Yes. That was an old type of valve? 

A. I have already said it was a very old type of valve, 
but I have never seen it operate before in the combination 
of the patent in suit, where it maintains open for drainage 
a passage when there is a sub-freezing atmosphere, and 
then later can be operated to close that passage and supply 
water to that passage. 

©. Have you ever seen it operate to open, to allow 
liquid to go through the valve, and then closed to prevent 
the liquid from flowing through the valve, and to allow 
the liquid in front of the valve to drain out through the 
valve? Aw May I have the questionsnerd: 

(The question was read.) 

Oe Wiateis upstream, | inean, by inerenm. 

A. It is rather a confusing question, isn’t it? 

Q. Well, what was the operation of the 3-way valve 
prior [338] to McAdam’s invention? 

The Court: It was identical with this except that it 
wasn’t used to take it into this combination? 
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The Witness: That is right. 
The Court: With your usual “but’’? 
The Witness: That is right. 


Q. By Mr. Neave: And the function of all the parts 
of the combination was the same in the prior art except 
for the usual “but’’? 


A. Iam sorry. I didn’t get the question. 

Q. Will you read it? 

(The question was read.) 

A. Well, they all separately are old, and they have 
had separate modes of operation, but in this combination 
you have a new entity which brings out a different result 
and a combined result of all of those elements to produce 
the final result which makes the thing successful. You 
can’t eliminate the valve and have a successful unit. You 
can’t eliminate the pipe and have a successful unit. 

Q. Isee. You agree with my question? 

A. No, I don’t agree with that. 

Q. You agree, but. Now, Mr. Doble, in defrosting 
the Recold unit,—you have observed the defrosting of 
the Recold unit? Aq Ves. @sirmss| 

Q. After it has been defrosted, does water remain on 
the pipes? 

A. Well, that is a relative question. You mean a thin 
film or a volume of water? 

Just any water. 
The pipes are, you might say, wet. 


Yes. Have you ever observed hot gas defrosting? 


> iO PO 


No, I have not 
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Q. Now, with respect to the spray-head, which I think 
you marked 14 on your drawings, Defendant’s Exhibit 
DD, the patent shows an enclosed tank, does it not? 

A. It appears to be a closed tank, yes, sir. 

©. Except the spray holes and the entrance? 

A. I understood that is what you meant. 

©. Yes. What is the form of the spray-head on the 


Recold unit. A. In the unit itself? 
Q. Yes. Isn’t it an enclosed tank, such as in the 
patent? 


A. That I cannot answer. I haven’t opened one of 
the structures to look at it. 

QO. Now, if that tank is enclosed, I suppose that in 
Cidecieoruiemvaterst® Pet OUl OF it It lSeednany ain im 
through the spray holes? 

PoeeOmmatemttemstart, | can explainestna mtdis 
way,— [340] 

Q. Will you, please? 

A. Referring to the Recold chart on the easel, and 
especially to the one entitled ‘“Defrosting Operation,” it 
will be noticed that the inflowing water has trapped and 
compressed a body of air at the upper part of the en- 
closed spray-head. That pressure created there, as long 
as the drain is open, will immediately start the force to 
draw water out, and as the water recedes down the pipe, 
the drain conduit 17, air will be drawn through the open- 
ings 15, so that the water may proceed on down the pipe. 

QO. Well, the water will not flow, I suppose, unless the 
pressure above the water in the enclosed tank is greater 
than atmospheric pressure? 

A. Well, it would be very much higher than atmos- 
pheric pressure at the start, and would accelerate it and 
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give that water momentum, which would pull the air in 
from the little openings 15. 

©. And thereby allow the water to drain out? 

AL Yeswcir 

QO. Now, have you got the patent before your 

A. Yes, sir. 

©. Turn to page 2. Well, before I ask you this 
question, Mr. Doble, was it not customary to stop the fan 
when defrosting on units that were in use prior to 1937? 

A. Are you referring to sub-freezing or above-freez- 
ing [341] units? 

Oy Ecitierrone: 

A. Yes, I believe that was customary. 

Q. With respect to your conduit 12, does the patent 
give any specific diameter for it? 

A. No, not in dimensions. It defines the diameter 
such that as the water flows through it it will draw a slug 
of air along with it. If it is too large and the supply of 
water is too small, of course you would not do that in the 
same way. 

©. It does not give a specific length? 

A. No, that would vary in each installation. That is 
a matter left to the normal installation engineer, who 
would know what length he needed to connect up to the 
unit as it is installed in the refrigerated space. 

Q. It doesn’t give any specific inclination of the pipe? 

A. Only in so far as the drawing shows it in the 
patent. The drawings specifically indicate, you might say, 
two different slopes for each of the drain conduits. The 
slopes appear to be different in Figure 1 than they do in 
Figure 2, so the installation engineer could take his choice 
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and use either one, or any other that would perform the 
function of that combination. 

Q. Well, both the conduits 12 and 17 have to be big 
enough and long enough and sufficiently inclined so as to 
[342] freely drain the water off? 

A. I will answer that yes, this way: they have to be 
long enough to extend outside of the refrigerated space, 
but their length is not a very important factor with re- 
lation to their diameter. 

Q. But that is left to the man who installs it, and he 
wowd know the proper size? 

A. Yes, he would install—he could install the proper 
size from the teachings of this patent. 

©. And he would know what inclination is necessary 
in order to produce this slug? 

A. Well, he is given two different inclinations in the 
patent, and he would use either anything in between— 
either those two or anything in between, so it is left to 
him to make his choice. 

Q. Isn’t that the same drainage that you have in 
draining water out of any vessel like a bath-tub or a sink? 

A. No, not at all, because when you drain a bath-tub 
it is usually not mounted in a sub-freezing space. 

Q. But you want to get the water out? 

A. You want to get the water out. 

QO. And you want to make the drain large enough in 
order to get it out? 

A. Yes, and in most bath-tubs they don’t make it large 
enough. It takes too long. [343] 


268 Refrigeration Engineering, Inc., etc. 


(Testimony of William A. Doble) 

Q. And in a kitchen sink when you see a swirl-pool 
going out, that is the slug of water going out and drawing 
air in? 

A. I don’t know if you would call it a slug of water. 
It is a current of water which is rapidly rotating and 
makes a little vortex and forces little air bubbles down. 


It pulls air through? 
It pulls air through. 
Now, will you turn to page 2, column 2, line 33? 


Yes, sir. 


OO FO PO 


That reads as follows: 

“Also, in keeping with features of this invention 
the conduit shall be of rubber or some composition 
having a lower heat transfer factor and a lower 
specific heat factor than metal.” 


I show you Plaintiff's Exhibit 100, and ask you to turn 
to page 592. Do you agree with the definition of specific 
heat given there, which reads: 

“The specific heat of any substance is the ratio of 
the heat required to raise the temperature of a unit 
weight of that substance one degree and the quantity 
of heat required to raise the temperature of the same 
weight of water one degree, usually from 62 to 63 
degrees F,’”’? 

A. lagree with that, but that is only one of the [344] 
definitions. 

Q. Yes, but that you do agree with? 

A. Well, I agree with Mr. Kent, usually. 

QO. Now, tell me, do you agree that the specific heat 
of rubber is .481, as shown on page 594 of Plaintiff’s 
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Exhibit 100, Table 6? It is about the fourth item from 
the bottom in the right-hand column. 

A. Of course, I will agree with the table. I know Mr. 
Kent’s. I have used him many times and J know he sets 
forth the proper specific heat of rubber, but I am not sure 
from this table whether the specific heat of rubber, as 
indicated here, is per weight or per volume, which would 
make some difference. 

Q. I see. Will you look at Table 1? 

A. Pardon me. For example, the specific heat of 
rubber per volume is .25 to .44. Of course, that deals 
with pure rubber. We are not dealing with pure rubber. 
Hose has a lot of cotton and other materials in it, but, 
as we know it in commercial practice and used in this in- 
stance, it does have a low specific heat. That is what he 
means, as he states in the first part of that paragraph. 

Q. I didn’t ask you what he means. I am just asking 
your about this exhibit here. 

Mr. Lewis Lyon: Finish your answer, Mr. Doble. 

QO. By Mr. Neave: All I want to know is whether 
you [345] agree. 

Mr. Lewis Lyon: Your Honor, I believe the witness 
should have an opportunity to finish his answer. 

Mr. Neave: May I finish my statement first? 

The Court: Was your answer calculated to explain 
the previous portion of your answer concerning specific 
heat? 

The Witness: Yes, your Honor, in this way: because 
the patentee is entitled to make his own definition, and J 
think we have got to look to the patent for just what he 
is trying to convey to the John Doe who is going to make 
and put this unit into operation. And his definition there 
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is this, that he wants to put a substance in there that has 
very little capability of storing or of absorbing heat, so 
that when the initial water flows in that conduit, by its 
inability to absorb heat from the water will not cause that 
water to solidify. That is what is meant by that para- 
graph of that patent, and that is meant by the specific 
heat definition and the thermal heat content he refers to. 
This is a dislocated definition of specific heat. It deals 
with pure materials, and it is not definite here whether it 
is per volume or per weight. 

QO. By Mr. Neave: All right. Will you turn to 
Table 1 of Plaintiff’s Exhibit 100 and tell me whether 
or not you agree that the specific heat of copper is .0951, 
which is shown in the left-hand column of that table, the 
fourth item from the bottom? [346] 

Mr. Lewis Lyon: I believe the witness has already an- 
swered that, that he agreed with Kent’s tables, so far as 
they go in each respect. 

The Court: He has a right to ask him. 

The Witness: Naturally { agree with what Mr. Kent 
says, as I stated before, but this table—I haven't been able 
to determine from this table whether that is based on the 
specific heat by weight or by volume, and, of course, cop- 
per is very heavy and it makes a difference. 

©. By Mr. Neave: Now, I would like you to tell me 
whether or not, in your opinion—or, not in your opinion, 
but as a matter of fact, to your knowledge, rubber has a 
lower specific heat factor than metal. 

A. Yes and no. If you take it by weight, rubber has 
a specific heat from .27 to .48, of course, depending upon 
its purity. That is by weight. And by volume it is from 
25 to .44. 
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Q. All right. What are the corresponding metal— 

Ee lrén is tromeepbyeveiemt. By volume, it is .77. 
It is practically seven times, the difference, when you take 
it by weight or by volume. Brass, which is very close to 
the alloy, includes a great deal of copper, and is .09 by 
weight and .74 by volume. So it depends on which specific 
heat you are talking about. 

Q. What is the figure on copper? [347] 

A. I don’t have it for copper here. 

Q. Now, if you compare the specific heat by volume 
of rubber and brass, which is the lower? 

A. Rubber is the lower. 

Q. And if you compare it by your other system? 

A. By weight? 


QO. By weight. A. Brass is the lower. 
Q. Now, is there any indication in the patent as to 
which the patent was referring to? Ba WEES, 


Q. Where is that? 

A. Not in just those words. Referring to that same 
paragraph on page 2 of the patent, commencing at line 33 
in the second column, the patentee states: 

“Also, in keeping with features of this invention 
the conduit shall be of rubber or some composition 
having a lower heat transfer factor.” 


Now, that is the part that you are overlooking. The 
patentee is interested in putting the material in there 
which has very little ability to absorb heat. Now, we can 
do that either by rubber or by metal, depending upon the 
volume or weight of those substances used. The import- 
ant thing is that you don’t make that pipe capable of 
absorbing enough heat to freeze the water as it flows in 
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there, and that is what the patentee is [348] talking about 
here, and that is what he means by his specific heat. 


©. What you want to do— 

A. (Continuing) And he means by low specific heat 
there that it hasn’t the ability to freeze the water when 
the water flows into the spray-head. 


Q. What you are saying is, is it not, Mr. Doble, that 
unless the water goes through there and doesn’t lose its 
heat content to the extent that it will freeze, you will be 
able to have a flow of water and it won’t be frozen up in- 
side there? 

A. That is correct, and that is what the patentee 
wants to be sure the people using the invention will un- 
derstand, so that when they use it, it will work. 


©. In other words, that you pass water through there 
in sufficient volume so that it will have enough heat con- 
tent so that it will not freeze? 

A. You mean by “freeze” the ability of the pipe to 
withdraw heat from the water, I judge? 


Q. Irrespective of any way it might lose its heat. 
Pe That ic concer: 


©. And on page 2, column 2, line 66, it says: 

“Like conduit 12, this conduit 17 shall act, when 
just about to fully drain, to provide a slug or moving 
piston of leaving water which will draw [349] air 
after it thru perforations 15 and thru spout 16 in 
such manner that residual water will be dislodged or 
removed to an extent that the drain system just de- 
scribed shall not become subsequently clogged by 
freezing of residual water.” 
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Now, does it make any difference as to the speed with 
which the water goes through there, as to whether this 
residual water will be taken away, from the size of the 
pipe? A. The size of the pipe, the conduit? 

Oey ves, the condi 

A. Well, I don’t think it much matters at what speed 
it goes through. The water will drain out of it, if that 
answers your question. I don’t fully understand that 
question. 

©. That answers my question. Now, referring to 
claim 8 it says that the conduits are of such proportionate 
diameter with respect to length as to cause draining water 
to finally draw air after it through the corresponding 
conduit. 

There are no figures given in the patent as to that pro- 
portion. J mean in the exhibit. 

A. Not in the form of dimensions, but the drawings 
indicate the proportion which the person desiring to use 
the invention can use. 

©. And that person would know how far he could de- 
part in one way or the other from what is shown in the 
drawings? 

A. I believe he would. I would, and I wouldn’t say I 
[350] am any more competent than most refrigerating 
engineers, if as competent. 

QO. Now, the patent shows an electrically-operated 
valve, does it not? No ltedocs: 


O. The Recold unit doesn’t use such a valve? 


A. Well, I don’t know that it doesn’t. Those I have 
Becta cult 
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©. I am just asking you what you know. 

A. Those I have seen haven’t, but the patent only 
shows one preferred form, and I believe the patent also 
states that any other form of valve could be used. | 

Q. Now, in the valve used by Recold, I don’t mean 
the patented valve, J mean the one used by Recold, that 
you are familiar with,— A. Yes, | ata 

Q. —it is vented to the atmosphere when you turn the 
handle to the drain position; is that right? 

A. It is vented to the atmosphere. outside of the re- 
frigerated space? 

Ow Ves. Awe Yes: 

©. And you have to turn the handle in order to bring 
that about? 

A. Yes, sir, unless it is already in that position. [351] 

Q. Yes, exactly. Now, will you turn to claim 10, Mr. 
Doble. It is mentioned in that claim, in line 4 of the 
second column, 

“said fins, said spray-head and said drip pan respec- 
tively co-operating to substantially prevent thermo- 
syphonic flow of air over said coil and fins when the 
fan is discontinued whereby the air of said refriger- 
ated space does not rise above the freezing point of 
water during the time required for defrosting said 
coil and fin surfaces.” 


Is there any use of the word “thermosyphonic” in the 
specification ? 

A. I have not found that word in the specification. 

Q. Is there any statement in the specification as to 
how the fins and the spray-head and the drip pan shall 
co-operate to prevent thermosyphonic flow? 

A. Not in those words. 
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Om Yes. 


A. But the teaching of the patent is so clear on that 
and the drawings are so clear that they result—you might 
say that that word is the summation of the structural ad- 
vantages, as defined in the specifications and as shown in 
the drawings. 

(mee ic they clear to you! A Certainly. | 332] 

Q. You would know about the thermosyphonic flow of 
air by just looking at the drawings, would you? 

A. I certainly would. 

QO. Would you know how to build the fins and spray- 
head and the drip pan to co-operate to prevent this flow 
of air? 

A. I don’t believe it would entirely prevent it. I think 
what the patentee means is that it will reduce it to a very 


low degree, because wherever you have a differential in 
heat, you will always have that flow, thermosyphonic flow. 

Q. I asked you whether you would know how to so 
make or place those elements in order to prevent that, 
from the specification. A. Yes, and the drawings. 

QO. How would you know that? 

A. By reading the specification and looking at the 
drawings. It is inherent. You can’t help it. 

Q. It doesn’t tell you about thermosyphonic flow in 
the specification? 

A. It doesn’t use that word, but it is only the sum- 
mation of the operational advantage you get by using 
the structure as defined in the specification and as shown 
in the drawings. 


276 Refrigeration Engineering, Inc., etc. 


(Testimony of William A. Doble) 


Q. Well, I must say, Mr. Doble, that it isn’t clear to 
me. 

A. Well, I don’t see how you could operate in the 
[353] refrigerating art and not have it clear to you. 

©. Now tell me this: suppose you raised the pan 
about five inches above the coil. Would that affect the 
thermosyphonic flow? 

A. Which pan do you refer to? 


Q. The header. A. The spray-header ? 
Ome: A. Yes, that would affect it. 

©. Is there anything in the patent about that? 
EemCeS: 

Q. Does it say not to put it in that position? 

A. If you raised it, say five inches, that would only 


change the syphonic flow very slightly, but the drawings 
indicate in what portions, or indicate the position of the 
spray-head in relation to the coils, so you have a clear 
teaching. 

Q. Is there anything in the patent that says how far 
you can depart from the drawings and not get this result? 

A. Well, you can depart from the drawings as long as 
you get the result of the patent. As soon as you change 
or you don’t get the result, then you no longer use the 
patent. 

Q. There is nothing in the patent that says anything 
one way or the other about thermosyphonic flow? 

A. Yes, by drawings and by description, but not that 
one [354] word. That is only the summation. 

The Court: You said “in the patent.” 

Mr. Neave: Oh, it is in the patent. 

The Court: That is where you got the word from. 


vs. York Corporation, a Corporation Gad 


(Testimony of William A. Doble) 


Mr. Neave: I beg pardon. I mean, in the specifica- 
tion. 

The Witness: That is the word to summate the par- 
ticular thing set forth in the specification and shown in 
the drawings of the patent, and any refrigerating en- 
gineer would certainly understand it. 

QO. By Mr. Neave: And they would have understood 
that prior to 1937? 

m, ‘Certainly. That is an old phenomena.” But he 
might not have understood that relationship in this par- 
ticular combination. 

Ore litateis your but’? 

A. That is my “but” and I stand by it. 

Q. Now, isn’t it a fact, Mr. Doble, that none of the 
claims excepting claim 10, 11 or 13 mention anything 
about temperatures? 

A. Temperatures,—in what respect? 

Q. Well, as to whether the refrigerated space is above 
or below freezing. 

Paces etey do, 1 will reter to clara elaine 
states, 

Sitecombination with a refrigerated space “Bl350| 

Now, to understand what that means, we turn to the 
first two paragraphs in the patent, appearing on page 1, 
starting at line 1, reading: 

“My invention relates to low temperature refriger- 
ation where a space is required to be constantly main- 
tained at temperatures below the freezing point of 

“and the inven- 


water,’—that is very, very definite 
tion relates more particularly to methods and devices 
for defrosting the coils or heat transfer surfaces 
used in maintaining such conditions.” 
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We have got to maintain that sub-freezing condition. 
Wes: 

Now, wait a minute. I haven’t finished. 

Oh, I am sorry. 

This is the second paragraph starting in at line 8: 


PIO PO 


“Where the air which is being recirculated over 
these low temperature surfaces never rises above the 
freezing point of water periodic defrosting under 
maintained low temperature conditions has presented 
many problems.” 

And that was his problem, how to meet that condition and 
solve it, and that is what Mr. McAdam solved. Con- 
tinuing the reading of that paragraph: 
“Tt is an object of this invention to provide simple 
[356] and highly effective means for so defrosting.” 
That definition clearly defines the temperature at which 
these combinations are to be used, and defines clearly that 
the refrigerated space is to be maintained at all times be- 
low the freezing temperature of water. 
Q. So that you are interpreting the term “refrigerated 
space” in the claim from the specifications? 
A. You have to. You always interpret the elements 
in the claims from the specifications. You know that. 
©. You won't say “Yes” to that? 
A. I have no objection to saying ‘Yes,’ 
question so that I can say “Yes.” 
The Court: And so long as you can say “but.” 
Q. By Mr. Neave: Now, Mr. Doble, apart from that 
phrase “in combination with a refrigerated space,’— 


o 


if you ask a 


apart from that phrase, taking claim 1, the rest of the | 
claim are elements of an apparatus; isn’t that true? 
ENaC. 
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Q. That is the refrigerating apparatus? 

A. Yes, but that apparatus has to be used in com- 
bination with a refrigerated space. Otherwise, there is 
no problem. 

QO. Yes, all right. Now, suppose that you took the 
present Recold unit that we have here in the room, and 
suppose that you operated it in a space that was not be- 
low freezing. Would it not be so that all of the elements, 
the apparatus [357] elements of these claims would be 
met by that Recold device? 

A. Yes, they would, and let me point this out, that I 
have never seen in the prior art, prior uses, or any of the 
invention literature, any attempt to use the combination 
as set forth in this patent in an above-freezing tempera- 
LULe: 

The Court: In an above-freezing temperature? 

The Witness: In an above-freezing. I haven’t seen 
that combination any place. 

The Court: Have you seen it in below-freezing? 

The Witness: Yes. That is not prior to this patent. 
I have seen it since this patent. That taught me. I 
didn’t believe the thing would work either when it was 
first presented to me. | 

The Court: You mean you haven’t seen the device 
used in above-freezing rooms? 

The Witness: No, I haven’t seen it used in above- 
freezing rooms, or any other. 

Mhem@eonn.) You havent seen W used at all: 

The Witness: Yes, in below freezing. But the thing 
is, it would work very nicely in above-freezing rooms. 
But that isn’t the problem Mr. McAdam had to solve. 
Mr. McAdam’s problem was, “How in the dickens am I 
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going to get the frost from the coils when the darned 
thing is at below-freezing?” That is the thing the engi- 
neers have struggled with. That is the thing the York 
Company has struggled with. They have [358] tried all 
kinds of things. 

Mr. Neave: I object to what the York Company has 
struggled with. 


The Court: Yes, Mr. Lyons will make the argument. 


The Witness: I grant you, your Honor, I have gone 
too far there. 


Q. By Mr. Neave: Now, tell me this, Mr. Doble, it 
was known, wasn’t it, that water would melt ice? 

A. Oh, yes, but here is my “but”—but not in a sub- 
freezing refrigerated space that is maintained at that 
sub-freezing temperature during the defrosting, during 
the melting of the ice and snow. 

Q. You mean it wasn’t known that water would melt 
ice if the atmosphere were below freezing? 

A. Well, I suppose it was known, but it was never 
applied to solve that problem. 

Q. It was never applied in a refrigerator unit, you 
mean ? 

A. I won’t say that, because sometimes they will take 
a hose and pour water on a coil, but usually they let the 
room heat up. 

Q. Well, you agree with me, then, don’t you, that 
water will melt the ice even if the atmosphere is below 
freezing? 

A. Yes, Mr. McAdam teaches that. That is the 
teaching of his patent, how to do it. 
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The Court: How does it happen that we see all the ice 
[359] on these buildings when they have a fre—of course, 
not here? 

The Witness: Because the temperature, your Honor, 
is below freezing and the water freezes. That is what 
everybody thought, that if you used water in a sub- 
freezing atmosphere the whole thing would freeze to a 
cake of ice. It was an absured proposition. If you would 
take it to an engineer, he would say, “You are crazy.” 
I thought it was crazy, too, when it was first presented to 
me. 

Mr. Neave: The witness is expressing his own views, 
your Honor, and I move they be stricken out. 

Tie Court.) 1 think so. 

QO. By Mr. Neave: Mr. Doble, let’s go back again to 
the use of water for defrosting refrigeration coils. Now, 
do you know in the literature any device which used 
water to defrost refrigerator coils where the surrounding 
air—defrost them with water where the surrounding air 
was below freezing? 

A. I cannot answer that question because it is too 
indefinite in this respect: by “surrounding air” do you 
mean the entire unit was surrounded by air? 

Q. I mean, the air around the coils themselves. 

A. Now, may I have that question read, please? 

(The question was read. ) 

Mr. Lewis Lyon: I think the question had better be 
reframed, your Honor. [360] 

The Court: Do you understand it? 

The Witness: It is kind of confusing, your Honor, 
because he doesn’t define his structure well enough to be 
able to place it. 
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©. By Mr. Neave: Well, do you know in the litera- 
ture of any water defrosting of coils where the air sur- 
rounding the coils was below freezing temperatures? 
At the time the water is applied? 
At the time the water is applied. 
And you are using tap water? 
That is right. 
I don’t know of any place in the literature where 


> 10 P10 > 


that exact situation is described or would meet that exact 
definition. It has been practiced in taking a hose into a 
refrigerated room and melting the ice from the ordinary 
pipe coils, and probably when they started the atmosphere 
was below freezing, and when they finished it was prob- 
ably well above freezing. 

Q. Now, what was your experience in regard to re- 
frigeration prior to 1937? 

A. I had the good fortune of making a patent on a 
refrigerating system. 

Q. What was your experience in the refrigerating 
field? 

A. My experience was that of most people, of using 
refrigeration equipment, and JI at one time started de- 
signing [361] a small refrigerating plant for my own 
use, because I wasn’t satisfied with those on the market. 
I always felt the old line companies were too slow in 
adopting the new things, and I was going to design my 
own job. Then I made an invention in 1931 for a de- 
froster, because I was living in an apartment house and 
they had a central defrosting system, and about every time 
I would get the box loaded up nicely, the manager would 
defrost, and I would have trouble. So I invented an 
electric system for defrosting that could be operated by 
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the person living in the apartment, so I wouldn’t have mv 
box defrosting when I didn’t want it defrosting. 


©. That was the only experience that you have had 
with respect to refrigeration? 

A. No. Then in a case I experted down in Phoenix 
there was a refrigerating problem, and that problem was 
to pre-cool these refrigerator cars into which they put 
the fruit, because it was necessary to as rapidly as pos- 
sible take the field heat out of the fruit, and there were 
various refrigerating mechanisms used in connection with 


For whom did you expert that? 


Mr. Theodore Lassagne of San Francisco. 


He represented the Phillips’ interests. 


Wvecnt that case atter 1937¢ 


Q 

A 

©. Whom did he represent? 

A 

Q 

(eeemielni Have been, yes. [362] 


It was definitely after 1937, but I have been associated 
with engineering all my life, and there is nothing mys- 
terious about refrigeration. There are a lot of trade 
tricks, and one of the newest and prettiest wrinkles I have 
seen is this Recold business. 


Mr. Neave: Here we go, your Honor. He is uncon- 
trollable. I may have a few more questions, your Honor, 
if you are going to recess at 12:00. 


The Court: All right. We will recess until 2:00 
o'clock. 


(Whereupon, at 12:00 o’clock noon, a recess was taken 
mntil 2:00 o'clock p. m. of the same day.) [363] 
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line Cosine: 1832 pesos 

ipies@lerk = Norex parte, your Elonor. 

Uiiie Cone me rnocecd: 

Mr. Neave: No more questions, Mr. Lyon. 
The Court: Redirect? 

Mr. Lewis Lyon: No redirect, your Honor. 


The defendant rests. 


Mr. Neave: May it please the court, I would like to 
offer in evidence as Plaintiff’s Exhibit 101 a book of prior 
patents relied upon. This book contains seven patents, 
Nos. U. S. 389,098 to Newman, 958,471, to Brassert, No. 
1,002,576 to Gayles, No. 1,045,433 to Payne, No. 2,097,- 
851 to Wenzl, a French patent No. 800,640 to Jensen and 
Roser, and United States Patent No. 389,652 to Heltzle. 

I have an extra copy of this book here if your Honor 
would like it. 

The Court: Thank you. 


(The document referred to was passed to the court.) 


Mr. Neave: I will give Mr. Lyon one copy because it 
has some tabs attached to it and I may refer to the tabs. 

Your Honor, I would hke the court to turn to, Wane 

Mr. Lyon has brought my attention to the fact that the 
French patent has the translation and that that translation 
[364] is incorporated in the book along with the French 
patent. I gave Mr. Lyon a copy of the translation some 
three or four days ago and asked him to let me know if 
there were any differences in his view as to the transla- 
tion. I haven’t heard from him yet about it. 
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Mr. Lewis Lyon: The translation is acceptable, your 
Honor. It is a rather flowing translation, but I don’t be- 
lieve it materially changes the meaning of the French 
patent. If it appears that there are any errors in that 
translation which we desire to dispute, we will call the 
court’s attention to it, but I don’t find them at the present 
time. 

Mr. Neave: It may help your Honor to just look at 
these patents for a moment. I suggest that you turn to 
Tab No. 2 first, the patent to Brassert, No. 958,471. 

Now in this patent, as he states in the second paragraph, 
it “relates to the drying of air by refrigerators for metal- 
lurgical purposes, as in the well-known Gayley dry blast 
system.” 

The first prior use that we will introduce here is of 
the use of the so-called Gayley dry blast system. In Pitts- 
burgh where air was dried by being cooled to pass into 
blast furnaces, the dry air apparently has an efficient ef- 
fect on the production of metal, steel, or whatever it may 
be, in blast furnaces. 

This patent shows the cooling room where the air is 
[365] cooled. The lines marked 4 are coils and above 
them you will see spray nozzles 5. Water is spraved 
through those nozzles down over the coils to defrost them. 
The water falls down into the pit 10, is taken from there 
by the pump 12, and passed into the condenser as a cooling 
medium and then passes again through pipe 15 to be 
sprayed down over the coils. 

On the first page, the first column, the bottom of the 
page, line 45, it says: 

“In the drawing, I show a building or enclosure 
2, containing a series of chambers 3, within each of 
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which is contained the coils or cooling pipes 4. Above 
the coils in each chamber one or more spraying 
nozzles 5 is arranged in such manner that the thawed 
liquid can be evenly distributed by them over the 
surface of the coils. Preferably, warm water from 
the ammonia condensers is supplied, though any sup- 
ply of water at a temperature above freezing can be 


ised. 


The next patent, in Tab 3, is the patent to Gayley, No. 
1,002,576. If your Honor will turn to the figure 6 op- 
posite the text of that you will see that this is another 
of the Gayley system cooling devices. This is an im- 
proved chamber ‘showing spray heads, and it is stated, in 
the third paragraph, the first column, line 20: 

“My invention relates to the drying of air by [366] 
refrigeration in accordance with the well-known sys- 
tem of my prior patents, and is designed to economize 
in the cost of operation by forcing the air into closer 
contact with the cooling pipes, and at the same time 
insure the flowing of the thawing water over the 
cooling pipes in removing the congealed moisture 
therefrom.” 


If you will now turn to Tab 5, the Wentzl patent, No. 
2,097,851, and Fig. 1, which is on the first page that you 
come to as you open up the tab, it shows a cooling device 
which has finned coils and over them is a spray head 
which is marked 15 with hole 16. 


Fig. 2 shows a cross-sectional view of the sprav head 


os 
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Paragraph 2 of the patent states: 

“It is an object of my invention to provide a cooler 
by which the air in the room, etc., is cooled to a low 
temperature by an efficient refrigerant, such as brine, 
or a cooling gas, but in which, notwithstanding the 
fact that the temperature at the outer surfaces of its 
cooling elements must never be higher than zero de- 
grees, frosting is kept within such limits as to not 
give trouble, without uneconomic power demand or 
oversizing of the cooler.” 


Then down further, on line 33, it says: 
““At the same time, the air is cooled to a tem- [367] 
perature below zero degrees.” 

The Court: Where is that? 

Mae icavecws Uiiieialine 35, On PagesZthe Second 
paragraph. It is a description of the spray pipe. 

Now the next patent, Tab 6, is the French patent, and 
I would suggest that your Honor will turn to the drawing 
first and then turn to the specifications. 

This is a device in which there are coils— 

The Court: Where is the drawing? 

Mr. Neave: It is at the back of the French patent. 

The Court: Yes, I see it. 


Mr. Neave: This is a device in which there are re- 
frigerating coils which go up and down on the inside, and 
right over the top of the coils there is a ring. In Fig. 1 
you only see half of it. It is cut in two. That is the 
spray head. 


Fig. 16 out on the right-hand side is the conduit into 
the spray head. 
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15 I believe is the similar spray head itself which you 
can see down in Fig. 2. 

Mr. Charles Lyon: 15 is the shell. 

Mr. Neave: That may be true. I will check it with 
the specifications. The whole thing is 16, your Honor. 

Now the water is sprayed out and down and is collected . 
in the drip pan at the bottom and the discharge pan 18 
and [368] discharged from the pipe 18. At the top is 
a fan which sucks the air up through the coils and blows 
iene Ai? Cite Ol jes WO). 

If your Honor will turn to the third page, or if you 
wish to look at the drawing I will read from the third 
page: 

“The air of the cooling chamber enters the device 
in the manner indicated by the arrows. It traverses 
the passageways and passes through the pipes of the 
container. The cold created by the refrigerant in- 
troduced into the container is transmitted to the air 
contained in the inside of the device. At the instant 
that the temperature of the thus-cooled air reaches, 
for example, -2 degrees C., a thermostat 17, pre- 
liminarily set for the desired temperature, makes con- 
tact to start the blower which forces the dry, cooled 
air against the ceiling of the cooling chamber from 
which the air descends as a properly distributed 
blanket. The blower keeps the air of the chamber 
in continuous circulation, which is of advantage in 
the preservation of foodstuffs. 

“Whenever defrosting becomes necessary, such 
operation may be readily effected either by a current 
of air obtained from outside the cooling chamber or 
by means of a circulation of water. The stream of 
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air or water passes through pipe 16 disposed above 

the container 2. This pipe is pierced with openings 

[369] to permit the air or water to flow uniformly 

through the container and its pipes and into its pass- 

ages. 

“The condensed moisture and the water used for 
defrosting are collected by the trough 14 and con- 
ducted by a siphon pipe 18 outside the cooling cham- 
ber without causing the condensed moisture and the 
water introduced into the device from saturating the 
air of the cooling chamber. 

“Whenever the cooling elements are to be de- 
frosted, the thermostat automatically breaks contact 
and stops the motor.” 

_ I failed to mention that in the preceding patent, the 
Wenzl patent, it also had a fan, which your Honor prob- 
ably noticed. 

The Court: I noticed it. 

Mr. Neave: Now if your Honor will turn back to Tab 
1 on the first sheet of drawings is a rather complicated 
device but it is simply an electrically operated valve for 
draining pipes against freezing. If we will look at the 
device at the bottom of the drawing, the pipe at the left 
of the drawing—TI think it is A6; my copy is a little dim— 
is where the water comes into the valve. 

There are two valve seats A4, seats on A5, and A8& 
which is just to the right of it. While the valve is in its 
second position seats at A7. [370] 

The vertical pipe just above the valve chamber is the 
service pipe through which the water flows up and also 
comes down. 

When the device is in the position shown the water 
drains down through the service pipe and out through the 
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port at the right and through the annular space AY around 
a shaft there and out of the valve. 

The Court: What valve. 

Mr. Neave: In the space A9 I think it is. That is 
the way it drains out. 

Now when the solenoid, the electrical device here is 
operated, it moves the device to the right closing the port 
A7 with the valve A& and opening A4 from A5. That 
allows the water to come down into the valve and up 
through the service pipe, the vertical pipe. 

The Court: How does it defrost? 

Mr. Neave: It has nothing to do with a defrosting 
device, your Honor. It is just a method of draining pipes 
in a house against freezing. The whole thing is an auto- 
matic device. 

The Court: eiteisears-way valve? 

Mr. Neave: It is a 3-way valve. 

The Court: An automatic 3-way valve? 

Mr. Neave: An automatic 3-way valve, just like the 
one in the patent. [371] 

Now Tab 4 is a frost-proof watercloset seat. That is 
the Payne patent, No. 1,045,433. 

Again here is a 3-way valve, which can be seen at the 
bottom right-hand side of the page. That is placed below 
ground where it won’t freeze. The water comes in from 
the main through 7. The water comes in and goes up 
through the pipe 6 and through the pipe 2 and flushes 
the bowl. 

Now in the position shown, the valve is closed. It only 
operates when somebody sits on the seat so as to let the 
water go in to flush the bowl. When the weight is re- 
moved from the seat then the valve lowers in the position 
shown and the water drains down through the center. 
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through 11 and then out through the small ports that you 
see below 10 and through the pipe 8. That is a 3-way 
valve to be used to bring water into a zone which is cold, 
freezing, and then drain everything down as soon as its 


usefulness is past. 


Turn now to Tab 7, and we have a very old patent, the 
patent of Heltzle, No. 389,652, which is a 3-way valve or 


stop-and-waste cock. 


The patentee says, in the second paragraph: 


“My invention relates to improvements in stop 
and waste cocks, which are placed in cellars of build- 
ings, having the inlet-water pipe connected at one 
end and water-supply for upper stories [372] con- 
nected at the other end; and the object of my im- 
provements is, first to provide means for controlling 
the water-supply by automatic arrangement between 
my stop and waste cock and draw cock of sink in 
upper stories; also, to disconnect the same, as will be 
explained hereinafter; second, to drain said supply- 
pipe of water to prevent freezing in cold weather, 
and, third, to provide ready means in upper stories, 
by means of which said supply-pipe can be drained 
of water, obviating the necessity of going to base- 
ment or cellar of a building, as usual in the old way.” 


Now if your Honor will turn to the drawing I think 
you can best see by looking at Fig. 3, the center of the 
sheet. This is the stop-and-waste valve, and it is in the 
cellar where it won’t freeze. Now the water from the 
main comes in on one side. This valve is in position 
where the water will flow through. F is the moving 
valve part. 
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The horizontal dotted lines show an opening in the 
valve. If you will look at Fig. 6 below you will see an 
annular opening, and the water goes through there. 

Now when the valve is raised as in Fig. 2, that annular 
opening is raised up so that it prevents the water from 
coming through from the main but it will drain back from 
the right-hand pipe and down through the dotted lines 
shown at [373] the bottom of the valve there—it looks 
like an f£ to me—and down through the spring and out 
through the hole d at the bottom. 

In other words, it is another stop-and-waste valve or 
3-way cock. 

I do, however, want to call your Honor’s attention to 
the bottom part, the last paragraph of the second column 
of the specifications of this same patent, where it says: 

“Tt is well known that the water-supply pipes of 
buildings are more or less placed in exposed places, 
and that the water contained therein is liable to 
freeze in the fall and winter season, causing damage 
by the bursting of the pipes. It is therefore especially 
desirable, in extreme cold weather, both day and 
night, that said pipes should be drained at all times 
and water-supply controlled.” 


Mr. Neave: I would like to offer in evidence as Plain- 
tiff’s Exhibit 102, pages 181 and 182 of a publication en- 
titled “The Care of a House,” by T. M. Clark, published 
in 1903. 

Reading on page 181: 

“Tt is very often necessary to leave plumbing to 
itself for long periods, while the house in which it is 
situated is closed, and special precautions are neces- 
sary to protect the fixtures, either from destruction 
by frost in winter, or from losing by [374] evapora- 


oa 
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tion, in summer, the seal of water in the traps which 
forms the only barrier against the escape of sewer- 
air into the rooms. 

“When the house is to be left to itself in winter, 
it is absolutely necessary, in the climate of any part 
of America north of Florida, or east of the California 
ranges, to remove water entrely from the supply- 
pipes. This is done by shutting the main stop-and- 
waste cock, always placed just inside the cellar wall, 
usually in a little pit, with a sand bottom, where it 
will be safer from freezing, and where the water 
which escapes from the waste-tube will be absorbed 
by the soil. This water, which often spouts ont in 
copious stream, when the shut-off is closed, comes 
from the house-pipes, the stop-cock being so arranged 
that, after communication with the street main is 
closed, a passage is opened to drain off the water 
standing in the house-pipes, which could not other- 
wise be removed, and would freeze if it were left 
undisturbed. After closing the main shut-off, and 
draining away such water as will flow through its 
waste-tube, all the faucets in the house should be 
opened, not forgetting the sill-cock on the outside of 
the house, so as to allow the water in the short 
lengths of pipe leading [375] to them to run out, 
as well as to admit air, and release the column of 
water which might otherwise be held in the main 
vertical pipes by atmospheric pressure; and the cis- 
tern-valves supplying the water-closets should be held 
open, by means of the chain or rod, until all the water 
in the cisterns has run out through the closet basin.” 


Your Honor, we would like to proceed with the intro- 
duction of the depositions, and I would like now to know 


294 Refrigeration Engineering, Inc., etc. 


what procedure your Honor would like to follow in the 
reading of the depositions. 

The Court: J am always trying to find a new way to 
do it easily and quickly. Maybe you have it. 

Mr. Neave: I think they should be read, and I would 
suggest that Mr. O’Hearn here do the reading to save 
me doing it. 

The Court: Frequently we do it by question and 
answer, two people reading, one reading as if they were 
a witness and the other as if he were examining him. I 
think that the testimony flows a little better that way. 

Mr. Neave: We would be very glad to do it that way 
if your Honor would like to have it. 

The Clerk: Are these two exhibits in evidence, your 
Honor? 

The Court: Yes. Admitted. [376] 


(The documents referred to were received in evidence 
and marked Plaintiff's Exhibits 101 and 102 respectively.) 


[Note: Plaintiff's Exhibits Nos. 101 and 102 will be 
found in the Book of Exhibits at pages 1243 and 1295. ] 


Mr. Neave: I would like to have Mr. O’Hearn follow 
the file copy, read from the fil ecopy, if he could, because 
I think that there were some corrections made. 

Also your Honor suggested the other day that it might 
be helpful if we had a list of exhibits which we are going 
to offer, which we have made up, and I will give you two 
copies. 

(The document referred to was passed to the court.) 

Mr. Neave: Perhaps at this point I might save some 
time by reading into the record a couple of stipulations. 

The Court: With respect as to facts? 
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Mr. Neave: One stipulation is as to the dates—yes, 
dates of invention of McAdam patent, and the other is as 
to the use of copies. 

Oe Coutt-—» Very welll 

Mr. Neave: “It is hereby stipulated for the purposes 
of this cause of action by and between plaintiff and de- 
fendant thereto, through their respective attorneys, that 
the date of conception of the McAdam Patent No. 2,219.- 
393 upon which defendant will rely is during the month of 
September, 1937, and that the date of actual reduction 
to practice of the invention of the said McAdam patent 
upon which defendant relies is during the month of 
October, 1937.” 

The second stipulation, your Honor, is as follows: [377] 
“It is hereby stipulated by and between the parties here- 
to, by their counsel, that uncertified printed or photo- 
static copies of any United States or foreign patents, and 
photostats or photographs of any publication, letter or 
other document, may be received in evidence with the same 
force and effect as the originals; that the date of appli- 
cation and patenting printed upon any patent, and the date 
of publication appearing upon any publication shall be 
taken to be the actual date of application, patenting or 
publication as the case may be, subject to correction if 
error should appear.” 

Those are both stipulated to, are they not, Mr. Lyon? 

Mr. Lewis Lyon: ‘That is correct. 

iinesCourt ss Very well: 

Mr. Neave: We have an exhibit, your Honor, which 
is not in that book and perhaps we could put it on the desk 
next to you. It is a physical exhibit. 

The Court: Is anybody going to testify about it? 

Mr. Neave: The depositions are. 
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The Court: Let us put it over here on this corner 
then. 

Mr. Neave: I believe in transit there has been a piece 
that has been knocked off. It will be produced in a minute 
and your Honor will be able to see where it 1s supposed 
to go. 

This piece here is meant to fit on the top, and this is 
supposed to go like this. (Illustrating) With your 
Honor’s permission and with counsel’s permission, we 
will put it back [378] on. 

The Court: Will the first deposition deal with that? 

Mr. Neave: Yes, your Honor, the first series of depo- 
sitions. 

We are going to start the depositions, your Honor, in 
the order in which they were originally taken, and that is 
the order in which the exhibit numbers run. 

Does your Honor want me to take the lectern or may I 
sit here? 

The Court: I think you had better take the lectern. 

Mr. Neave: May it please the court, this deposition 
starts with a stipulation, which I shall read. 

The Court: Is it just the usual stipulation? 

Mr. Neave: Yes, it is, about the taking of the testi- 
mony, and so forth. 

The Court: Is it necessary to read that? Why not 
just let the reporter copy it in so we can get on? 

Mr. Neave: That is all right with me. 

Mr. Lewis Lyon: Your Honor, it was suggested that 
we have had these transcribed once. Do we need them 
transcribed all over again? 

The Court: Ido not think that it makes any particular 
difference as long as you stay with the text of them. Some 
portions of them will probably be objected to. 
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Mr. Lewis Lyon: That is right. He might as well 
take [379] down. 

The Court: The difficulty there is that when the 
record goes up on appeal, as all patent cases do, it makes 
a bad record on appeal. 

Mr. Neave: Is it all right, Mr. Lyon, that the stipula- 
tion be copied by the reporter and not read? 

Mr. Lewis Lyon: Certainly. [380] 


In the District Court of the United States 
Souter isimet of Calitornia 
Central Division 


Civil No. 4166-PH 


York Corporation, Plaintiff, vs. Refrigeration Engineer- 
icine. i ctendant, 

Depositions taken on behalf of plaintiff, York Corpora- 
tion, at the offices of Brown, Critchlow & Flick, 1706 First 
National Bank Building, Pittsburgh, Pennsylvania, pur- 
suant to the attached notices, before Gertrude E. Ryan, 
Notary Public, starting at 10:00 A. M., Friday, February 
9, 1945. 


eppearances: Por Plaintiff: Alexander C. Neave, 
Esq. William O’Hearn, Esq. 

HorwWerendant: Lewis E. Lyon. Esq, 

It is stipulated by and between the parties by their 


counsel: 


1. That the hearing today is held pursuant to notices 
served upon the defendant and now before the Notary, 
Miss Gertrude E. Ryan. 


2. That the provisions of Rule 26 (a) of the Federal 
Rules of Civil Procedure that depositions taken prior to 
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services of answer shall be by leave of the court, is hereby 
waived, [381] 

3. That the witnesses shall be sworn by Miss Ryan, 
who is fully qualified under the provision of Rules 28, 
sections (a) and (b) of the aforementioned Rules. 

4. That the testimony given here shall be taken steno- 
eraphically and transcribed by Miss Ryan. 

5. That the testimony, when transcribed, shall be sub- 
mitted to the witness for examination and shall be read 
to or by him, and any changes in form or substance which 
the witness desires to make shall be entered upon the 
deposition by Miss Ryan, with a statement of the reasons 
given by the witness for making them. 

6. That the signing of the depositions as read and cor- 
rected by the witness is hereby waived. 

7. That Miss Ryan, after duly certifying the deposi- 
tions, shall send them by registered mail to the Clerk of 
the District Court of the United States, Southern District 
Of Galiforniay Centrale Dinicion. or tlie 

8. That the cost of the original transcript, exhibits, 
attendance fees and notary’s fees shall be borne in the 
first instance by plaintiff, but shall be eventually charged 
as taxable costs to the losing party. 

FRANK CG, BAUER 
called as a witness on behalf of plaintiff, having been first 
duly sworn by Gertrude E. Ryan, Notary Public, testified 
as follows: [382] 
Direct Examination 
By Mr. Neave: 

DO. Will you please state your name and address? 

A. F. C. Bauer—Frank C. Bauer, 1997 Perrysville 
Avenue, Pittsburgh, Pennsylvania. 
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DQ2. What is your present occupation, Mr. Bauer? 

A. Chief Engineer, Isabella Furnaces, Etna, Pennsyl- 
vania. 

DQ3. The Isabella Furnaces of what company? 

A. Carnegie-Illinois Steel Corporation. 

DQ4. How long have you been with that corporation? 

A. Isabella Furnaces, let me see. I started there in 
December, 1923. Previous to that I worked for the old 
Carnegie Steel Company. 

DQ5. Are you in charge of the engineering records at 
the Isabella Furnaces? ive VCS. 

DQ6. Do these records include original tracings of 
drawings and original correspondance pertaining to the 
Isabella Furnaces? A. Yes. 

DQ7/. And are those records under your direct custody 
and control? 

A. Yes. That is all the records are not under my 
charge—that is just the engineering records. [383] 

DQ8. Mr. Bauer, I show you a blue print which is 
marked in the lower righthand corner, “Carnegie Steel 
Company, Isabella Furnaces, Dry Blast Plant, No. 940” 
and with the date on here “June 2, 1906.” I ask you 
whether you can produce from your files or files under 
your custody the original tracing of this blue print. 

Pee lecrcaiiais. 

DQ9. Would you be good enough to compare the blue 
print and the original tracing and tell me whether or not 
the blue print is a blue print and exact copy of the original 
racing? 

A. This print is an exact copy, a blue print of this 
tracing from our files. 
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Mr. Neave: Will you please mark the blue print No. 
940 as Plaintiff’s Exhibit No. 1° 

Mr. Neave: May I state, your Honor, that these are 
the Pittsburgh depositions? 

The Court: These exhibits that I have are called Yam- 
hill depositions. 

Mr. Neave: [am sorry. 

The Court: Have you a quicker way to do it? 

Mr. Lewis Lyon: I have heard cases where it has been 
deemed to have been read subject to the ruling on any 
objections contained therein by the court without spending 
all the time reading it. It is nearly 600 pages. Our aver- 
age of pages of testimony is 150 pages a day. We can 
spend better [384] than four days reading these deposi- 
tions. 

Mr. Neave: I think we can, your Honor, but on the 
other hand they have got to be read some time and con- 
sidered by you. 

The Court: The difficulty with taking and reading 
them when I have time is that as soon as I get off the 
bench in this case I am crowded with a lot of other matters 
and by the time I get around to reading your depositions 
I probably will have OPA cases, conscientious objector 
cases, and heaven’s knows what in my mind, and I would 
rather take an extra day or two. 

Mr. Lewis Lyon: That is all right with me, your 
Honor. 

The Court: If it isn’t too much burden on counsel. 

Mt. Neave: No, thatas all meine 

The Court: Usually the lawyers who have the deposi- 
tions to offer prefer to read them and then they know thev 
are read. 
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Mr. Neave: I have no doubt about that, your Honor. 

The Court: Well, I think we might as well proceed. 
By Mr. Neave; 

DQ10. I show you photostats of three letters— 

Mr. Lewis Lyon: What about the exhibit? 

Mr. Neave: The exhibit has already been marked in 
the deposition. I don’t know what your practice is here. 

The Court: What I would suggest for time saving on 
these [385] is that you complete your deposition, let them 
be marked, and at the conclusion of the deposition offer all 
the exhibits in evidence. 

Mr. Neave: Yes. 

The Court: That will save time, rather than offering 
them as we go along. 

Mr. Neave: Very well. 

DQI10. I show you photostats of three letters, written 
on the letterhead of Carnegie Steel Company, all of them 
addressed, “Dear Bruce’ and signed “Bob,” one letter 
being dated July 22, 1906, the second letter being dated 
July 23, 1906, and the third letter being dated July 24, 
1906. There is also a fourth letter similarly addressed and 
signed, dated July 25, 1906. I show you these letters and 
ask you whether you have had, in the records of the 
company and under your custody, the original letters from 
which these photostats were made and, if so, whether you 
can produce them. 

A. The first letter is an exact copy of the letter from 
our files. 

OTT Hat dater 

A. July 22, 1906. That consists of three pages. It 
is addressed as “Dear Bruce.” That is likely Bruce Walter 
who was chief engineer in charge of this dry blast plant 
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at that time. And the signature “Bob” was probably Bob 
Taylor. 

DQ12. Are there three pages to this letter of July 
22? 366 | A.Three pages; that completes that one. 

DQ13. What about the letter of July 23? Before you 
go to the letter of July 23, let’s go back for a moment to 
the letter of July 22, Mr. Bauer. Would you look at the 
original letter of July 22nd and see whether you were 
correct in stating that it consists of three pages rather 
than two? 

A. I would say that third page applies to the letter. 
He says, “He will have to give her another 2 per cent 
today or tomorrow.” 

“Think about this.” In other words, he is referring to 
a) borates: 

DQ14. Now we are on the letter of July 23. 

A. July 23, I have the one sheet. I am looking@ies 
the other sheet. This is it. That doesn’t seem to be the 
continuation of that letter. 

DQ15. Mr. Bauer, would you look at what you said 
was the third sheet of the letter of )July 22nd anqmee. 
whether that is the second sheet of the fetter of julye2a7 

A. That would fit on there but I can’t say positively 
that that would be the second sheet of this letter. 

O16,” That is the letter on lmije 2a: 

A. That is right. Pity they don? put a date onepne 
second sheet. 

DQ17. Can you identify the first sheet of the letter 
of July 23rd with the original in your possession? 

A. Yes. The first sheet is a photostat of a letter [387] 
from our files, dated July 23. 
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Mr Lyon: The three sheets of the letter should be 
inarked for identification in some manner. 

Mr. Neave: I think you are right that it should be 
straightened out for the purpose of the record. 

DQ18. Mr. Bauer, would you look at the three pages 
of the letter of July 22, 1906, that you referred to a 
minute ago? Now, these three sheets you referred to a 
minute ago, the first sheet is the first sheet of the letter 
with the date July 22, 1906? 

P emeUncmeicmconcect.  lttis) marked! 27pm, 

Mr. Neave: Let us have that marked as Plaintiff’s 
Exhibit No. 2-A. 

DQ19. And the second sheet you referred to begins 
with the word, “Started.” Is that correct? 

A. That is right. 

Mr. Neave: I ask that the Notary mark that as Plain- 
tiff’s Exhibit No. 2-B. 

DQ20. Now, the third sheet that you referred to is 
one which starts, “Think about this.” Is that correct? 

A. That is right. 

DQ21. I refer you now for a moment to the letter 
dated July 23, 1906, the first page of which staris, “Dear 
Bruce” with the date on it. Is that correct? 

Pwemeliitateisscorrect.. [38S | 

DQ22. Referring to the sheet of the letter which 
starts, “Think about this,” I want to know whether you 
believe this to be the second sheet of the letter of July 
23, 1906, 

Mr. Lyon: I will have to object to that as being lead- 
ing and as already having been asked and answered several 
times. 
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The Court: Objection sustained. 

Mr. Neave: I ask that the Notary mark the page 
which starts, “Think about this’ as Plaintiff's Exhibit 
No. 3. 

Mr. Lyon: You are merely asking that these be 
marked for identification at the present time. You are not 
offering them as exhibits? 

Mr. Neave: No. 

Mr. Lyon: That is true in all these cases? 

Mr. Neave: That is true in all these cases. 

DQO23. Are you pointing to Plaintiffs Exhibit No. 
2-B and Plaintiff’s Exhibit No. 3? 

“A. Comparing the writing, I would say that this third 
sheet applies to the letter of July 23, 1906, but I can’t say 
positively, just comparing the writing. 

DQ24. You believe Plaintiff’s Exhibit No. 3 applies 
to the letter of July 23, the first sheet of the lettermen 
Wy 238 

A. That is right but I can‘t say positively because the 
third sheet does fit on either of these letters. 

Mr. Neave: I ask the Notary to mark the sheet of 
July 23, [389] 1906, as Plaintiff’s Exhibit No. 4. 

DQ25. I show you letter dated July 24, 1906, and ask 
you whether you can identify that from the original in 
your files. 

A. Yes. This letter dated July 24, 1906, is an exces 
copy of letter from our files. 

Mr. Neave: JI ask that the letter of July 24, 1906, be 
marked Plaintiff’s Exhibit No. 5. 

Mr. Lyon: How many sheets is that composed of? 

Mir eave: One sheer 
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DQ26. I show you a letter dated July 25, 1906, al- 
ready referred to, consisting of two sheets and ask you 
whether this is an exact copy of a letter from your files. 

Loe ie seeeiinicmletter cateds (ily 25,1906. is an exact 
copy of the letter in our files, dated July 25, two sheets. 

Mir, Neaveewl ask that the letter of |iily 25, 1906, be 
marked Plaintiff’s Exhibits No. 6-A and No. 6-B. 

DQ27. Have you in the files of your company any blue 
prints of the Dry Blast Plant at the Northwestern Iron 
Company at Mayville, Wisconsin? 

Do Yes: 

DQ28. Would you produce such blue prints as you 
have? 

A. Here are the prints, three of them. These are the 
three prints from our files. 

DO29. Will you identfy them by legend that there 
may be on the prints? 

A. Well, we never marked these prints. [390] 

DQ30. I just want to have some means of identifica- 
tion as to what the prints are. 

A. This is the Dry Blast Plant of the Northwestern 
Tron Company and they were probably made by Robert 
Gey oie lalicenamie is om the prints.) Uiaice ineeman 
referred to as “Bob” in the letters. 

DQ31. Is that drawing to which you are referring 
marked “General Arrangement of Brine Piping Refrig- 
erator Chamber No. 10?” 

A. That is right.— 

Mr. Neave: I ask that this drawine be marked as 
Plaintim 6 Bxiaibit No. 7. 

A. —Just a minute, do you want copies of these 
prints? 
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iWO32)) Yes. VWhat is the next? 

A. The second print is Dry Blast Plant, Northwestern 
Tron Company, General Arrangement of Water Piping, 
Thawing and Ammonia Condenser No. 13. 

Mr. Neave: I ask that the Notary mark the print 
referred to by the witness as Plaintiff’s Exhibit No. 8. 

DQ33. What is the third blue print? 

A. The third print Dry Blast Plant, Northwestern 
Iron Company, General Elevation showing water piping, 
No. 14 dated September 9, 1908. 

Mr. Neave: J asked that this print be marked Plain- 
tin s Exhibit No, 9 )/390| 

Mr. Bauer, I will turn over to you plaintiff's Exhibits 
No. 7, No. 8 and No. 9 and will very much appreciate it 
if you can let us have three photostats of each of these 
prints to be made at our expense. 

DQ34. Did you come to this hearing pursuant to a 
subpoena? Aes Yes: 


Cross Examination 

By Mr. Lyon: 

CQl. Mr. Bauer, did you say that you were in the 
employ of the Northwestern Iron Company at any time? 

ba INO. 

CQ2. Did you say that you were in the employ oieune 
Carnegie Steel Company, Isabella Furnaces, in June, 1906? 

A. No. Well, let me see. Yes) 1 was in the employ 
of the Carnegie Steel Company but not at Isabella 
Furnaces. 

CQ3. During June, 1906? 

A. Yes, I was employed by the Carnegie Steel Com- 
pany in 1906. 
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CQ4. Where? Pee nmeiercity soitice: 
CQ5. You weren't connected with the Isabella Fur- 
naces at that time? 0: 


CQ6. How long was it after that before you became 
identified with the Isabella Furnaces? [392] 

A. JI started at Isabella Furnaces in December, 1923. 

CQ7. And when were you first assigned the control of 
the files or when was it that the files were first placed 
under your supervision from which you have collected 
this matter including the plaintiff's Exhibits No. 1 to No. 
9 inclusive? A. That was January 1, 1937. 

Cole ericw to thatedate syow had had no control ot 
these files, had you? 

A. No. They were always in charge of the chief 
engineer. 

CQ9. All that you know about these particular papers 
which you have produced here, Plaintiff's Exhibits No. 1 
to No. 9, is that they are papers that you recently took 
from these files which are now under your supervision. 
lismEl@at cOTrect © Ee 1 cS, 

CQ10. Under whose direction and at whose request did 
you withdraw these papers? 

A. Mr. McCarthy of the—I forget the name of that 
firm; this gentleman here, Mr. O’Hearn, and Mr. Mc- 
Carthy. I understand that they were cleared through the 
city office. We were instructed to give them any informa- 
tion that they wanted in connection with dry blast. 

CQl1. Mr. McCarthy being, as you understood it, a 
paid investigator. Is that correct? [393] AY Yes 

CO12. Prior to the time when you were requested to 
withdraw these instruments from these files, had you, at 
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any time before that, seen these particular letters or blue 
prints? 

A. Not the letters. Those files have been in the 
vaults for years. We have had no occasion to look them 
up. But this particular blue print, this No. 940, while I 
had no occasion to use that, I have been through these 
tracing files many times and this drawing, while I could 
not say positively that I saw it in the files, yet I am cer- 
tain it was there. 

CQ13. You had no particular occasion to refer to it 
specifically until you were called upon to produce it. Is 
that correct? Peal iat iss 

CQl4. And you don’t recall having referred to it 
specifically for any information until you were called upon 
tompradtce 1b Nete: A TRatis riche 

CQ!5. When you were called upon to produce these 
records, did you personally withdraw them from the file or 
request someone else to do it? 

A. I had the file girl get the records Gut. “Viesemnee 
record was brought out into the drafting room and Mr. 
O’Hearn [394] and Mr. McCarthy went through it and 
picked out the items that they wanted. Then I had them 
cleared through the city office, photostats were made, were 
mailed directly to you gentlemen in New York, I believe. 


Redirect Examination 
By Mr. Neave: 

RDQI. You have no reason to suppose that Plaintiff’s 
Exhibits No. 1 to No. 9 have not been in the regular files 
of the company ever since they were first placed in them, 
have you? A. Noe 

RDQ2. You believe that they have been kept reeularly 
in those files? ae CS, 
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Mr. Neave: It is stipulated that when photostats of 
Plaintiff’s Exhibits No. 7 No. 8, and No. 9 have been ob- 
tained by Mr. Bauer one copy of each will be sent to the 
Notary, Miss Ryan, who will place them and keep them 
with the other Exhibits. 


The next deposition is still on the same prior use at 
Pittsburgh, and is the deposition of Mr. Kernan. 


i deca lee heb IN 2ON 


called as a witness on behalf of plaintiff, having been first 
duly sworn by Gertrude E. Ryan, Notary Public, testified 
as follows: [395] 


Direct Examination 


By Mr. Neave: 

ID Ole Via ice ouriil: tame: 

A. A. Raphael Kernan. 

IDO2aee nd yourstesidence address: 

A. 220 Emerson Avenue, Aspinwall, Pennsylvania. 

DQ3. What is your present occupation? 

A. Superintendent of Industrial Relations, Isabella 
Furnaces, Carnegie-Illinois Steel Corporation. 

DOQO4. At Etna, Pennsylvania? Pes, 

DQ5. How long have you been employed by the Car- 
negie-IIlinois Steel Corporation? 

A Sepiremiper, beer 

DQ6. At that time, was the company the Carnegie 
Steel Company or the Carnegie-Illinois Steel Corporation ? 

A. Carnegie Steel Company at that time. 

DQ7. Are you in charge of the employment records 
of the employees of the Carnegie Steel Company or its 
successor, the Carnegie-Illinois Steel Corporation? 


aw iam: 
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DQ8. Have you examined these records to determine 
the period of employment of the following persons: Jesse 
Brandt, Edward Kennedy, William Swope, Edward Har- 
kins and Harry Haney? [396] 

A. I have examined those records. 


DOQ9. Can you give me the period during which Jesse 
Brandt was employed by the company? 


A. I can. Jesse Brandt was employed originally at 
Isabella Furnaces on 5-20-02, the fifth month, twentieth 
day ot 1902 


DQ1O. Is he still employed by the company? 
A. He is at present employed at Isabella Furnaces. 


DQ11. Has he been so employed from that time to the 
present time? 


A. There have been certain periods during slack opera- 
tions when he was not employed but generally he was 
considered a permanent employee. 


DQ12. Can you give me the exact dates of employ- 
ment from your records? 


A. Ican. 5-20-02 until 31-1-08; 11-24-09 to 12-21-08, 
he was then at Lucy Furnaces which was a sister plant of 
the Isabella Furnaces; 12-22-08 to 12-8-1910, he was at 
Isabella; from 1-18-11 to 2-15-11, he was at Lucy Fur- 
naces; from 2-17-11 until 4-26-11, he was at Isabella 
Furnaces; from 8-16-11 unil 2-14-15, he was at Isabella 
Furnaces; from 5-16-15 until 5-14-21, at Isabella Fur- 
naces; from 9-29-21 until 8-20-27, at Isabella Furnaces: 
from 3-13-28 until the present, he has been continuously 
employed. [397] 
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DQ13. Can you give me the employment information 
on Edward Kennedy? 

A. Edward Kennedy was employed at Isabella Fur- 
naces on 7-24-03 and he was there until 12-4-1915. 


DQ14. How about William Swope? 

A. William Swope was employed in February 1904, 
and he worked until August 1905. He was then re-em- 
ployed in October, 1906, and he was employed until May 
1908. 


DQ15. Have you the employment information on Ed- 
ward Harkins? 

A. Edward Harkins was employed December, 1904, 
and he left there in December, 1905. He was re-employed 
in the ninth month, first day of 1906, and he was em- 
ployed until the eleventh month, thirteenth day, 1906. 
He was employed from the ninth month of 1907 until the 
eleventh month, thirtieth day, 1907. He was re-employed 
on the first day of January, 1909, and he was employed 
until the sixth month, first day, 1910. He was then re- 
employed on February 1, 1913, until March 26, 1917. 


DQ16. Can you give me the dates when Harry Haney 
was employed by your company? 

A. Harry Haney was employed in July, 1906, until 
November, 1907. Then he was re-employed on the fifth 
month, first day of 1908. He continued until the seventh 
month, thirtieth day of 1908. He was re-employed on the 
[398] first day of the first month of 1909 and was with 
us until the fourth month, twenty-second day, 1911. 


DQ17. Did you ever know Robert Taylor? 
A. Yes, sir. 
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DQ18. What was his position with the company? 

A. He had had several positions with the company. 
When I first knew him, he was an engineer at Isabella 
Furnaces. He later became superintendent of the Lucy 
Furnaces, and after that was transferred to the Isabella 
Furnaces as superintendent. 

DQ19. Do you recall when he was superintendent of 
the Isabella Furnaces? Poe eardeneiie: 

DQ20. Do you recall when he was superintendent of 
the Isabella Furnaces? 

A. Yes. You mean the dates? 

DO2ZI. Yes, aporeximately. 

A. He was superintendent of the Isabella Furnaces _ in, 
I think he finished up in 1935 or 1936, or thereabouts. 
He had been superintendent from about 1932 to 1935 or 
19365) Widen ieneca ii nerexacerc ate: 

DQ22. Previous to that time, do you know whether 
Mr. Taylor did any work on the Dry Blast Plant at 
Isabella Furnaces? 

A. Not from my personal knowledge. I understood 
he [399] had. 

DQ23. You came to the company in 1909? 

A. 1909, yes. 


Cross Examination 


By Mr. Lyon: 


COl. You have no employment record for Robert 
Taylor similar to the employment records you have read 
for the other individuals? 

A. We have them available. I have not taken off a 
transcript. 
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CQ2. What you have taken off and brought here is a 
transcript or list of the dates of employment. Js that 
correct? Eee Uinateis correct, 

CQ3. You haven’t the records of employment them- 
selves here? A. That is right. 

CQ4. When were you placed in charge of these 
records? A. August 1, 1936. 

CQ5. Prior to that time, had you anything to do with 
those records? A. wlNo, sie 

CQ6. Are these records that are now under your 
exclusive control? A. They are. [400] 


Redirect Examination 

By Mr. Neave: 
RDQ1. Do you know whether Mr. Taylor is still . 
alive? A. Mr. Taylor is dead. [401] 


JESSE O. BRANDT, 


called as a witness on behalf of the plaintiff, having been 
first duly sworn by Gertrude E. Ryan, Notary Public, 
testified as follows: 
Direct Examination 

Mr. Neave: 

DQl. What is your full name? 

A. Jesse Oscar Brandt. 

DQ2. Your residence? 

A. 809 High Street, Sharpsburg, Pennsylvania. 

DQ3. Where are you presently employed ? 

A. Carnegie-Illinois Steel Corporation, Isabella Fur- 
naces, Etna. 

DQO4. I understand and I want you to tell me whether 
this is correct, that you have been employed by Carnegie 
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Steel Company or Carnegie-IIlinois Steel Corporation 
since May, 1902, except for certain short periods of time. 
Te i hameconrect 5 

A. Ihave been. If the plant was shut down in that 
period, we laid off at the time. 

DQ5. Will you tell me what your work was with the 
company from 1905 on? 

A. In 1905, I was in the blowing room, as well as I 
can remember, for two years, and from the blowing room 
to the power house for a number of years. 

DQ6. Did you ever work in the Dry Blast 
Plant? [402] Comedic 

DQ7. When did you work there? 

A. In 1909, I went in there as operator. 

DQ8. Were you ever engineer in the plant? 

A. I was engineer, yes, sir. 

DQS9. At that time? eX oes. 

DQ10. Whom did you succeed? 

A. William Swope. 

DQ11. How long did you continue to be in the Dry 
Blast Plant? 

A. Until they done away with it—dismantled it. 

DQ12. Do you recall when that was? 

A. As close as I remémbervacound about 192(3aew 
made ice after we discontinued the dry blast business. 
We still made ice. We ran one part of the engine. 

DQ13. As part of the dry blast plant, it was dis- 
Carded im) 192 ia A Yes: 

DQ14. Would you tell me what a Dry Blast Plant is? 

A. It is a plant to take the moisture out of the air; 
used to dry air for blast furnaces. It consists of ammonia 
compressors and coil room—what we called the coil room 
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—Dry Blast Room they called it—and coolers, three brine 
coolers, two brine pumps, one water pump, 10-inch water 
pump, [403] one 16-inch fan, and I just mentioned con- 
denser on top; Brine pumps (You got them down?), 
water pumps, 14 or 16 foot fan to blow air through, to 
pump atmosphere in from the outside to this Dry Blast 
Room. 

DQ15. Would you describe to me the general opera- 
tion of the Dry Blast Plant in 1909 and thereafter while 
you were engineer in charge of the plant? 

A, General operation of it? 

DO 16m es: 

A. Well, I will start from the coil room. The object 
in the coil room was to keep the temperature down below 
freezing. 

DQ17. These coils you are talking about, what kind 
of coils were they? 

A. Two inch pipe coils. Circulating brine through 
them. This 16 foot fan blows up through the shaft up 
into the compartments and freezes the moisture out of the 
air. 

DQ18. What did the brine do? 

A. It would freeze the coils and make the air cold for 
blowing. 

DQ19. Where did the air go? 

A. Blowing engines pumped it out from a manifold 
on the top of the dry blast building. 

DQ20. Where did the air go? 

A. Into the blast furnaces. [404] 

DQ21. Let us think about the refrigerator room for a 
moment. Was it all one big room or was it divided? 

A. In my time, it was four compartments. 
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DQ22. Were there any entrances or exits to the com- 
partments ? A. There was one entrance. 

DQ23. Where was that? 

A. Between the engine room and cooling room. 

DQ24. How did the air get into these compartments? 

A. This fan drove it through there. 

DQ25. Where did it come in, at the top or bottom? 

A. Bottom. Into the bottom and out of the top. 

DQ26. What was the purpose of having four com- 
partments? 

A. Well, the purpose of four compartments was when 
they defrosted one they would shut it off separate and 
have three operating. 

DQ27. What was it that was defrosted? 

A. The 2 inch pipes. 

DQ28. The brine pipes? A. The brine pipes: 

DQ29. They got covered with ice? A, Yeo 

DQ30. How was the ice defrosted? 

A. With cold water spray, sprayed over the top of 
each coil. Each coil had a separate spray. 

DQ31. And the spray came from some pipes over the 
brine [405] coils? 

A. Yes, from the header pipe. 

DQ32. Where did the water come from that was used 
to spray these brine pipes? 

A. It came from this ammonia compressor tank—con- 
denser upstairs, supply tank—and rapidly flowed down 
into this header. 

DQ33. What was the water doing on the condenser? 

A. It liquefied the condenser—the ammonia. 

DQ34. That is, water was brought down from the 
condenser pipes? Pa Yes wsite 
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DQ35. Where was that water collected? 

AS Invaspan: 

DQ36. Underneath the condenser coils? 

A. How do you mean? 

DQ37. Was the pan underneath the condenser coils? 

De Yes: 

DQ38. Then where did the water go from that pan? 

A. We used some in a steam condenser on one end 
of the tank. What it did not take, we had an over-flow 
in the same tank and ran it in the sewer into the river. 

DQ39. You mentioned a minute ago that water from 
the pan under the condenser went over to be used to de- 
frost the brine pipes. [406] AL Yeower. 

DQ40. Would you kindly trace in a general descrip- 
tion the pipes that went from the pan over to the re- 
frigerator building? 

A. It came down, a 6 inch line came down, went into 
the tank, runs out along this dry blast building. 

DQ41. Dry blast building? 


A. Cooling building. Four headers, 4 branches up 
into each section of the cooling room. 

DQ42. Is this header, this line you are speaking of 
outdoors ? 

A. Yes, between the power house building and cooling 
building. The feed line is in the engine room. Comes from 
a tank. The rest of the four headers were outside. 

DQ43. How does the water get to the water sprays 
above the brine coils inside of the refrigerating building? 

A. By gravity. Open the feed line in the engine room 
and one outside and gravity shoves it up there. 
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DOQ44. So that the headers go up into the refrigerating 
room? yee Yes, sit, the teed limes: 

DQ45. Now, how did you turn the water on when you 
wanted to defrost? 

Peliie vas nor my job to do mina 

DOQ46. Tell me first, as engineer of the Dry Blast 
Plant, were |407] you in charge of defrosting? 

ieee Yes il charee ot it but adicinemderit: 

DQ47. Do you know how it was done? 

Enel dowyes. 

DO48. Will you tell me? 

A. You want the operation from start to finish? 

DQ49. Yes. 

A. The man in a vestibule, goes down into the cellar. 

DQ50. In a refrigerating building? 

A. In the refrigerating building, down into a 7 foot 
high cellar. He shuts the feed valve, brine feed valve 
which feeds these coils. Then he opens up his drain valve 
and it runs into a supply tank in the cellar. When it 
comes out of this one section of coils, then he shuts off 
one of the solid doors from the fan on that section. 

DQ51. That is, the section that is being defrosted? 

BV. eeG) 

DQ52. You defrost only one section at a time? 

A. One a day. He shuts a solid door. He goes then 
into the refrigerating building, shuts 2 trap doors on the 
air manifold. That is to keep the water defrosted from 
going into the—sucking the water into the other com- 
partments. Two trap doors on there. Then by the time 
he has done that his lines are about half empty and he 
goes down into the engine [408] room where they have 
a smal! brine pump. This brine pump takes this brine that 
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is emptied out of these coils, pumps it on the roof in 
a dead supply tank—suction tank we called it. Then he 
goes out on this outside business from the engine room, 
outside of the refrigerator room, opens his feed valve 
outside. 

DQ53. Opens the feed valve for what? 

A. For defrosting. 

DQ54. For the water line? Aves: 

DQ55. That lets water into the header? 

A. Not yet. Then he goes on a little catwalk, then 
into the engine room, and opens the feed valve. 

DQ56. Inside the engine room? 

A. Inside the engine room. Water valve inside the 
engine room. That water valve in the engine room feeds 
this line in this section he is defrosting. That is all the 
operation he has to do until he has shut his down flow 
off. He goes in, looks at his coils a few times to see how 
they are and then he is done with that until they are done 
defrosting. 

DQ57. How long did it take to defrost? 

A. It all depended on the weather. How long that 
section would take depended on the weather naturally, 
around about 1% hours in the Summer to 134 hours. 
In the winter it would take a little longer naturally. [409] 

DQ58. How cold was it in the defrosting room before 
the defrosting? 

A. It was our duty to keep that below freezing all 
Pentre: 

DQ59. That is, in the refrigerating room? 

Ey YESS, Sa 
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DQ60. During the defrosting period, how cool was it 
in the refrigerating compartment that was being de- 
frosted? 

A. That is something we never took any record of. 
The other compartments would be below freezing. 

DQ6l1. After the compartment had been defrosted, 
what was the practice? 

A. You mean the coil tender? 

I ODG2 ae ies. 

A. He would just re-trace his steps and refill that 
section again. Do you want me to say how it was done? 

DQ63. Yes. 

A. He would be in the engine room. He would go up 
this ladder in the engine room, shut his main water valve 
off. He would walk out on the platform, shut his other 
valve off—water valve. 

DQ64. Where was that second water valve? 

A. Outside of the building. 

DQ65. On what pipe line? 

A. On the section he was defrosting naturally. Then 
[410] there is a drain valve, 1 inch drain valve he would 
open. 

DQ66 Where was that? 

A. Outside on the water line right above the 6 inch 
gate valves, above the top gate valve. Now he would go 
down the outside in the engine room, on the ladder, would 
go in the freezing room, change his valves in there and let 
his brine fill up, let his brine fill up in there, open his doors 
in the top, open his solid doors in the cellar, and he was 
ready for use of that section again. 
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DQ67. What was the purpose of opening the doors? 

A. Let the air back in that compartment he defrosted. 
Teri ineandmeriv ont on the top: 

DQ68. What was the teniperature of the water that 
was used for defrosting? 

A. I would say average temperature would be about 
SO%or 55 deorces. 

DQ69. Where did that water come from that was 
used? 

A. We would pump it out our own pumping station, 
from the river, pump it up in our supply tank lines run- 
ning all through—running from the bottom of our plant 
under ground to different departments of the plant, just 
likesa city water line, 

DQ70. I show you Plaintiff's Exhibit No. 1 and ask 
you if you recognize it. 

Pee ludon, Uiterenisromeditterence here (41 i) 

DQ71. Referring to Plaintiff’s Exhibit #1, on the 
leit hand side of the sheet we have a figure, what does 
that represent? ®. hat is the ireezina rear 

DQ72. At the Dry Blast Plant of the Isabella Fur- 
naces? A. Isabella Furnaces, yes, sir. 

DQ73. In the center of the figure, I see a lot of snaky 
lines. What are those? A Thosereei 

DQ74. Those are the brine coils? 

Pome otiercolls. 

DQ75. Cooling coils? AL PY coarcie 

DQ76. On the left of that left hand figure, there is a 
round pipe which is marked 6 inch water main. What 
was that water main? 

A. That was for defrosting your cooling coils. 
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DQ77. Where did that water main come from? 

A. Main supply came from the engine room condenser 
tank. We called it a tank. It was a pan under the con- 
denser. 

DQ78. That was quite a large tank? 

A. Yes, sir. 

DQ79. How big? 

A. Eighty feet long and 18 feet wide and 1% or 2 
feet deep. [412] 

DQ80. I see a pipe extending vertically and this is 
marked 6 inch pipe. What was that pipe? 


A. That went up into the building to feed your thaw- 
ing off, to feed water into your coils for defrosting. 


DQ&l. How many such pipes were there that went up 


into the refrigerating room? A. Four. 
DQ82. Four pipes led off this main? 
Pe Vesa 


DQ83. Why were there 4? 

A. One for each compartment, 4 compartments. 

DOQO84. Now, is there anything shown on this drawing 
of how the water comes up over the brine coils? 

A. How it comes up there? 

DQ85. Yes. 

A. It comes down through the tank into this supply 
line here; gravity forces, shoves it over the top into a head- 
er on that one section in through a spray or perforated 
pipe. That ts the way. 

DOS6. What is the size of the perforated spray pipe? 

A. One and one-half inch. 
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DQ87. Now as we have seen the pipe layout on this 
drawing, does that represent the way the pipe layout was 
when you were there in 1909? 

A. The water pipe drawing? [413] 

DOSS Yes: ike SARS, 


DQ89. I see here on the vertical piping on the left hand 
side of the left hand figure the writing says, “1 inch drain 
valve’, which is just above the 6 inch gate valve. Was 
there such a drain valve on each of the four pipes going up 
into the refrigerating room? 

Pees ee Our, One om each. 

DQ90. What was the purpose of that drain valve? 

A. For draining water out of your feed line for de- 
frosting. 

DQ91. Was there any other drain valve on this water 
pipe? 

A. Yes, sir, one out on the end of the feed line, hor- 
izonta! line, one on the end of the line. 

Mr. Lyon: Which end? 

A. Dead end of the line. A blind head with a 1 inch 
valve put on it. 

DQ92. When you are talking about the line, do you 
mean the headerpipe line running on the outside of the re- 
frigerating building from which the four pipes extended 
vertically into the refrigerating building? 

A. Yes, sir. On the end of that line, a 1 inch valve. 

DQ93. When the water was brought down over the 
brine coils, what happened to it at the bottom of the re- 
frigerator room? [414] 

A. What happened to the water? 
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DQ94. Yes. 


A. It went down into the cellar, ran into a sewer into 
the cooling room well in the next building where our water 
pump was and we pumped it back up over the coils again. 

DQ95. Will you state whether or not there was any 
change in the water defrosting structure as you have de- 
scribed it during the period when you were there from 
1909 to whenever the Dry Blast Plant closed in 1920 or 
yee 

A. From my time until they finished there was never 
no change. As it was, it was until they tore it down. 

DQ96. Do you know why Dry Blast was given up? 

A. Idonot. I could not say that. 

DQ97. Do you know whether the water defrosting was 
satisfactory? 

Mr. Lyon: Objected to as calling for a conclusion of 
the witness. State what it does. 

I think that was your statement? 

Mr. Neave: Probably. 

A. It cleaned the coils off. It defrosted. li reallyavac 

DQ98. Did you have any trouble with the water freez- 
ing in any of the pipes? A. In my times, no. 

DQ99. Have you made any model of the water de- 
frosting system [415] as you have described it here? 

ee leiiawe: 

DQ100. Would you be so good as to produce it? 

A. I will. 

DQ101. Mr. Brandt, this model which you have pro- 
duced, did you make this? || Ghidk 

DOI102. Now, in order to orientate ourselves, I see 
that on the model you have a ladder which goes up to a 
door and on the other side of the door is a catwalk which 
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you have referred to in your testimony. Is the catwalk and 
the whole side of the model along which the catwalk runs 
inside or outdoors? A. Outdoors. 

DQ103. And is the ladder indoors or outdoors? 

A. Indoors. 

DQ104. In what portion of the building is that ladder 
situated, what room? 

A. In the engine room, near the engine room. 

DQ105. Now, will you please describe that portion of 
the model which is in the engine room, i. e., on the same 
side of the wall as the ladder? 

A. This section here, these coils are all in the engine 
room. 

DQ106. What are the coils that are at the top? [416] 

A. Ammonia compressor coils, condenser coils, and 
over the top of the ammonia condenser coils is a pipe. 

DQ107. What is that pipe for? 

A. Water feed line liquefying this ammonia gas. 

DQ108. Actually the coils? 

A. Yes for liquefying this ammonia gas. 

DQ109. And underneath the condenser coils is a tank. 
What is that for? 

A. It is for water. To collect the water from the 
condenser and also for defrosting use. 

DQ110. Out of that tank you have a pipe leading down 
to a valve and then the pipe goes out through the engine 
room walls, outdoors adjacent to the catwalk. What is the 
valve in that pipe? 

A. That is for defrosting purposes, use water for de- 
frosting. 
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DQ111. When would the operator open that valve? 

A. After he went through his procedure in the cooling 
room. 

DQ112. What was the purpose of opening the valve? 

A. To let water up in and defrost this section. 

DQ113. Let us go outdoors and along the catwalk. I 
see that on the model there is a header pipe along the cat- 
walk from which four pipes rise and go through the wall 
of the refrigerator room. Is that correct? [417] 

wee | iaiteic connec 

DQ114 Will you describe the various valves that are 
situated on each of those? Aum Outsider 

DQ115. Outside. 

A. Six inch valve leading up in from the inside on the 
header—6 inch valve leading up to the top goes into a 
header inside the building. That is for feed water in there 
for defrosting purposes. 

DQ116. On your model that is represented by the 
Draschvalver Aw Biassevalve, yes, sit. 

DQ117. What is the little red thing above? 

A. That is a drain valve; represents a drain gv 
That is the reason I painted that red. Represents a drain 
valve. 

DQ118. Is there one such drain valve on each of the 
risers from the header? Pp eeeeaitere 1s. 

DQ119. What is the red thing on the end of the head- 
elt 

A. Also a drain valve. 

DQ120. Are those the drain valves to which you re- 
ferred in your previous testimony? A. They are. 
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DQ121. In your model, on the roof of the refrigerator 
[418] building, there is a pipe. What is that pipe? 

A. Air manifold. 

DQ122. Where was this air taken through this mani- 
fold? 

A. The blowing engines pumped it out of there and 
from there into the blast furnace. 

DQ123. I find that the roof of this model is removable 
and in opening it up, I find that there are certain gates. 
What are they for? 

A. For shutting off air in the compartment they are de- 
frosting. 

DQI24. Was there only one such gate? 

A. There were four, one for each compartment. 

DQ125. Was there means for keeping the gate closed? 

A. There was. Rods went through with wedges put in 
them, steel rods. 

DQ126. When was this gate kept closed? 

A. While they were defrosting. 

DQ127. Looking down through the open top of the re- 
frigerator room, would you be good enough to describe 
what you have shown in the model in one of the four 
compartments? 

A. J have a header line in there, 6 inch header line. 

DQ128. For water? 

A. Water for defrosting purposes. Two coils re- 
presenting brine coils. Two water feed lines coming off the 
header for defrosting. [419] 

DQ129. Where are those water feed lines? 

A. The 6 inch header inside the building. 

DQ130. Above the coils? A. Above the coils. 
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DQ131. Your model shows only one such header, and 
one set of coils and one set of two spray pipes. Was there 
more than one section to the refrigerator building? 

A. There were. There were four. 

DQ132. Were they all identical. 

A. They were all identical. 

DQ133. Were they like the construction you have 
shown in your model? 

A. As close as I can give it to you, the same as the 
model. 

DQ134. Would you please trace on the model how the 
air was introduced into the refrigerator building and how 
the air left the building? 

A. I could give you a little demonstration. Over in 
here, there was a building down in here with a roof on it. 

DQ135. Below the catwalk? 

A. Yes, probably 3 feet below. Sixteen inch fan, 14 
or 16 inch air fan. Wattice work im part of the reomeams 
here to collect atmosphere from out in here. 

DO136. Sixteen imehwouei@ toot: 

A. Sixteen foot. Sixteen foot fan, it collected the air 
1420] here, drove it down through a shaft in the cooling 
cellar and when this fellow defrosted that is where he 
closed this solid door to shut the air off the compartment 
he was defrosting. Three solid doors open on the compart- 
ments that were in use. The fan drove it up through here 
up through these compartments and the blowing engines 
pumped it into the blast furnace. 

DOQO137. And the air was pumped through the compart- 
inents of the refrigerator room? feeeey CS, Site 

DO138. And then wp into the blac iitnace? 

A. Yes, into the blast furnace. 
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Mr. Neave: Will you please mark this model Plaintiff’s 
Exhibit 4210? 

DQ139. Mr. Brandt, do you recall whether there were 
more than two coils, brine coils in each compartment and 
more than two perforated water sprays? 

Pee Uiene were more thai two. 

DQ140. There were more than two? 

A. My recollection is there were 16 coils. 

DQ141. You have just shown two. 

A. Ihave just shown two in my model. 

DQ142. Is the refrigerator building still standing? 

A. The building is still standing, yes, sir. 

DOQO143. Is there any of this equipment in the building? 

A. Nothing whatever. 

DQ144. J show you a photograph of the outside of a 
[421] building and ask you whether you recognize it. 

A. Ido. It is the outside of this model right here. 

DQ145. It is the outside of the refrigerator building? 

A. Yes, sir. 

DQ146. At the Isabella Furnaces? 

pemedes cil, it iS, 

DQ147. On the left hand side of the picture, I see an 
opening ina wall. Can you identify that opening? 

A. That is the opening for the catwalk right here. 
This door was right here. 

DQ148. That is the doorway that leads— 

A. That leads out on the catwalk. 

DQ1M9. From where? 

A. From the engine room to the catwalk. 
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DQ150. I see on the wall what look like metal prongs 
coming out. What are they? 

A. They could have been the pipe header line, 6 inch 
pipe going in to the building. 

DQI151. Were they on that level? 

A. No. They were higher. I am wrong. They were 
higher than that. 

DQ152. Can you find the place where the header lines 
went in? <A. Yes, I can. 

DQ153. How many are there? [422] A. Hor 

DQ154. Those are dark places? 

A. Yes. Six inch header line. 


DQ155. This is a correct reproduction of the condi- 
tion of the outside of the refrigerator building as it is now? 

men es. Site 

The Court: You say that is Exhibit 11? 

Mr. Neave: It hasn't been marked as yet, your Honor. 
It is Exhibit 11, your Honor. 

The Court: The witness said he could find four holes. 
I see only one hole in the wall. 

(Conference between counsel. ) 

The Court: We will have a short recess. 

(Short recess.) [423] 


Cross Examination 


Mr. Lyon: 
CQl. Mr. Brandt. you are now employed by Carnegie 


ices @ Oompa, are yor: 
Ne ASS Shes 
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CQ2. In collecting this evidence and making this model 
that you have here produced and explained, identfied as 
Plaintiffs Exhibit #10, for whom are you working? 

A. Carnegie-Illinois Steel Corporation. 

CQ3. Did anybody pay you for making that model? 

Bs INC. Sire 

CQO4. Did Carnegie-Illinois Steel direct you to make 
that? 

A. No, sir. I made it myself on my own hook. 

CQ5. Nobody directed you? 

A. Nobody directed me. 

CQ6. Nobody requested you? 

A. Nobody requested me. 

CQ7. In giving your testiniony here, have you been 
paid or promised remuneration for it? 

A. Ihave not been paid a penny for it. 

CQ8. How long has it been since you saw this opera- 
tion of this blower house which is now dismantled? 

' A. This concern here? 

(Oo. Yes. A. In operation? [424] 

COLOR cs, A. About 1918. 

CQ11. You have had no occasion to refer to it between 
this investigation and the time you last saw it in 1918? 

Pee Nonsir. 

CQ12. From what did you make this model, Plaintiff’s 
Jee lanilonig see 10) 

A. How do you mean, from what did I make it? 

CONS, NGS, 

Pee ledom tt qitite cet yor, 
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CQ14 Did you make it from memory or from draw- 
ings? 

A. Out of my mind. Had no blue prints. I really don’t 
know how to read them right. Couldn’t make it if I had 
ee We mrint. 

COloe You cant read slice (pan 

A. Not so well. 

CQ16. How long after Mr. McCarthy first approached 
you was it that you made this model? 

A. How long? 

Col. ves: 

A. I started this model—when | really first had it in 
mind, my foreman, Bruce Walter, out at the plant—he is 
dead now, told me there would be some kind of a concern 
like this come up. I had it in mind then. I made it about 
two weeks ago. [425 | 

CQ18. How long after Mr. McCarthy called on you? 

A. About a week or more probably. 

CQ19. Mr. McCarthy, as you understood, was an in- 
vestigator employed by the York Company? 

A. Ido not know who he was employed by. He was 
up at our office and I was called up to the office and saw 
him. He asked me about different men who worked at the 
plant, where he could find them, their names. That is all 
I had to do with Mr. McCarthy. 

CQ20. He didn’t discuss, that you recall, what he was 
looking for? 

A. He talked about Dry Blast business, about defrost- 
ing, who the men was that defrosted. I told him his name, 
Harry Haney, Henry Hartman, different men who worked 
in the plant. 
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COZ ci@iave testiticd, | believe, according to this 
model and this installation, that you recall that on this 
water line, which is the silver water line just opposite what 
you have referred to as the catwalk that there is at the end 
of that line a vent valve which you say is marked in red. 

AP iaiyvalve, yes, sir. 


CQ22. That line is located out in the atmosphere? 
Po Inetheropen, yes, sir, 


CQ23. And if there was not a provision made for 
draining that line and water was maintained in it during 
the Winter months, that line would freeze? [426] 

A. That was covered with an asbestos cover. 


CQ24. Asa matter of safety, as in all outside pipes in 
this territory in freezing weather, you would open that 
drain valve to drain the line so water would not freeze in- 
side of it? A. Yes, sir. 

CQ25. Leading up from that pipe, which we have just 
identified and which is the silver colored pipe opposite the 
catwalk, are four vertical pipes? ee ER, Se 

CQ26. And those extend beyond the valves that are in 
them up outside of the wall for a distance before they en- 
ter the inside of the room? po esmeie 

CQ27. And for the same reason, to prevent freezing 
of those pipes in freezing weather, it would be necessary 
to drain them, would it not? Do Neste 

CQO28. And that is the purpose of the drain valves 
which you have marked in red? 

A. Either here or here, either place. 


CQ29. And the purpose was to keep the pipes from 
freezing during freezing weather? EX, EGG, Sr. 
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CQ30. Now, Mr. Brandt, do you understand what the 
purpose of this operation of blowing the air over these 
coils was? [427] 

PE omeces ci 

CQO31. It was to remove— 

A. It was to remove moisture out of the air. 

CQ32. And to remove the moisture out of the air, it 
is only necessary to reduce the temperature of that air to 
a point where it is below the dew point of the air entering 
the system? ~s Below freezing. 

CQ33. Below the dew point? 

A. Below the dew point. 

CQ34. It isn’t necessary to go below freezing? 

The Court: What was the last answer? “Below the 
dew point” and not below freezing? 

Mr. O’Hearn: The last answer was, “Below the dew 
point.” 

The Court: Well, go ahead. 

CQ34. It isn’t necessary to go below freezing? 

A. We went below freezing. It would some times 
probably. 

CQ35. Sometimes you went below freezing? 

A. Sometimes we went below freezing, yes. 

CQ36. Did you ever measure or are there any figures 
available showing the temperature of the air passing 
through this silver collector pipe or stack pipe which is at 
the top of this model and which is connected with the four 
vertical conduits which lead to the respective cooling 
chambers? 

A. We took cyclimatical readings with this pipe com- 
ing [428] from here down in there and put our wet and 
dry thermometers down in the engine room. 
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CQ37. Did you ever take temperature readings of the 
discharged air? 

A. No, only in the engine room. 

@O35) Never toolkit up here: eNO, Sit. 

CQ39. You have no figures then which show the 
temperature of the air discharged from these cooling 
chambers? ING) Sis 

CQ40. Did you ever take the temperature at any time 
during the operation of the spray header pipes? 

pee No; sir. 

CQ41. Don’t know what that was? 

A. Never took that temperature. 

CQ42. Don't know whether it was above or below 
freezing? 

A. It would be above freezing always. 

CQO43. It would be above freezing? 

Eee OlMidlerivermvatet ecOTees 110St Of the timc, 

Mr. Neave: That is the temperature of the water? 

EN cS. VV ater. 

CQ44. That would be above freezing at all times? 

A YESS, Bile, 

CQ45. In this construction, isn’t it true that from the 
outlet which connects with this black “L” right across 
through [429] the spray header pipes the entire system was 
on a level? 

A. No. It was elevated so it would drain. 

CQ46. Elevated which way? 

A. Toward the outside of the building. 


CQ47. You can’t read the drawings, can you? 
A. Well, not so well. 
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CQ48. I will ask you to refer to the drawing, Plaint- 
iff’s Exhibit £1, and tell me if the drawing, Plaintiff’s 
Exhibit #1, is in error in that respect. In the drawing, 
I believe, that the pipe which is indicated as “Water Spray 
2 inch Pipe” is shown as a horizontal pipe. Is your testi- 
mony that the drawing is in error in that respect? 

A. Well, it could be elevated a little. It was just set on 
brackets or racks up in there and could be moved so the 
water would run down. There is perforated holes in there. 

CQ49. The pipe however in this drawing, as you see 
it, is shown horizontal? By SEER, 

CQ50. And as far as you know, the installation was 
made as that drawing indicates. Isn’t that correct? 

A. You asked me if that was correct? 

(COS aaa Peet is correct. 


CQ52. You never got up there and measured that 
pipe or changed its condition of elevation yourself? [430] 

A. We renewed some of the pipe in there. 

CQ53. You never changed it or changed the position 


of the brackets? ET INoy 
CQ54. You renewed some of them, some of the de- 
frosting pipes? Ae Nes: 


CQ55. And if you wanted to know whether they were 
level or not, the only way would be to put a level on? 

A. We never done that. It wasn’t necessary. 

COs6. Mr. Brandt, you Stated that on an averacemn 
took 1-%4 hours to defrost these coils in each chamber. Is 
that correct? 

A. Sometimes longer and sometimes sooner. All de- 
pends on the weather. I couldn’t give you a definite an- 
swer. All depends on weather conditions. 
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CQ57. Just what was the average time that you can 
Ties 
A. 1-¥% hours; 1-34 hours in the summer time. 
CQ58. In the Summer time, about 1-34 hours? 
ie Yes: 


CQ59. And in the Winter correspondingly longer? 
pe Yes, Sir, 


CQ60. As I understand, the water was taken from the 
drip pan underneath the ammonia coils, passed down 
through the turn through this valve which is immediately 
under the drip pan, [431] down across this horizontal 
header and up through the vertical pipe which led to the 
coils which you wanted to defrost. 


we YS, Sie. 


CQ61. That water was then sprayed out over the coils? 
A. Yes, sir. 


CQ62. And passed down into a sump in the floor? 
A. In the cellar. 


CQ63. And that sump was connected with the circula- 
tion pipe? 

A. The sewer in the cellar was connected with a well 
we had on the outside of this defrosting machine cooling 
room. 

CQ64. J think you testified there was a circulation 
pipe? 

A. Running into the outside of the building. This well 
connects on the outside of our refrigerator room—on the 
cellar outside. 
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CQ65. But that water was not pumped back that pump 
to pass through this spray header? 

A. Yes, sir. Pumped through here and up into this 
tank and used over again. What we did not use went into 
the sewer in the river. 

CQ66. But this was a closed circulation system in that 
the water which was once sprayed over these pipes was 
re-circulated back through the tanks and up into this drain 
pipe? 

A. Yes, sir. Back through and down and back over 
the coils. The surplus went into the sewer. [432] 

CQ67. The surplus went into the sewer? 

Pe Gs, (Sil: 

CQ68. Same water was re-circulated? 

A. Yes, with fresh river water mixed in with that. 

CQ69. Some additional fresh water and some of the 
same water ? 

A. Yes, from the frost melting off. 

CQ70. That is, surplus water came from the amount 
of frost that was developed and thawed off and that surplus 
water went down into the sewer? 

A. Mixed in with the fresh river water. The river 
supply was going through there continuously, all the time, 
regardless of thawing off or no thawing off, defrosting. 

CO71. Let us get this one part; that water which was 
coming into that drain pan went over the coils and was 
collected after it went over the coils ?— 

a SASS 
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CQ72. Together with the amount of water which re- 
sulted from the melting of the frost, the excess of that 
water over and above what was required was drained into 
the river. 

A. Into the overflow into the river. 

CQ73. That water that was in the basement was pump- 
ed back over the ammonia coils? eee Ves eSiin 

CQ74. Drained into the drain pipe and went back 
through the |433] same cycle? 

A. Some of it. Some went out mixed in with the river 
water, 

CQ75. Where did the river water come from? 

A. Our own pumping station. 

CQ76. Where did the river water enter? 

Pender taemroumetaroucn here, into the well: 


CQ77. Into this sump? IN, SHES, SIF, 
CQ78. And this sump also was connected with the 
source of water from the river? 1 SUBS SUS, 


CQ79. So that this sump collected water both after it 
passed over the coils and also from the river? 

A. From our supply tank. 

CQ80. Now, in this operation and before the water was 
turned on to go over these pipes, I understand your testi- 
mony to be that there were several things done, including 
the shutting off of the air circulation through it. 

Pee eS asit:, 

CO81. The draining of the brine from the coils down 
into, IT believe if you look at the drawing, into the brine 
storage tank in the cellar? GT SERB. Sie: 


340 Refrigeration Engineering, Inc., etc. 


(Deposition of Jesse O. Brandt) 

CQ82. The water, as you testified, left these spray 
header [434] pipe at about 50° to 55° Fahrenheit? 

Peeicidenet say artcr it leit the coils, 

CQ83. After it left the spray pipes— 

A. Yes, sir. 

CQ84. —it was about 50° to 55° Fahrenheit? 

A. Average, yes. 

CQ85. There was a practically solid stack of coils in 
each of these four chambers or compartments. Is that cor- 
rect? A. Yes, sir. 

CQ86. In fact, there was just enough room in there 
for air to get through? i Veco 

CQ87. Otherwise, it was just packed with coils? 

A. It was packed with coils, 2 inch pipe. 

CQO88. And, as you recollect, there were instead of 2 
coils in that chamber, as you have in this model, Plaintiff’s 
Exhibit 3210, there were lov 

A. I would judge 16 to 18 coils. 

CO89. Sixtecentiomisreie Awe Vesscir 

CQ90. How high was that chamber? 

A. I could not really tell you. If it was four stories, 
J would say about 35 feet high. 

CO9l” About Sameer: imme vies, (|435] 

CQ92. How closely were those coils together hori- 
zontally ? A. J would say 34 inch. 

CQ93. That is, the clearance space between the out- 
side of the pipes was 34 inch? 


poy Vhree-quarters of am incm 
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CQ94. How close were they together arranged in their 
vertical tiers? 

A. About three quarters to one inch. The elbows would 
take some of that pipe—about 34 inch; set in on brackets 
and arranged for that. 


CQ95. During this defrosting operation that you state 
was performed here, did you ever take the temperature of 
the air within that compartment during defrosting? 

me No; sir. 

CQ96. Did you ever take the temperature of the air in 
that chamber at the end of the defrosting operation? 

A. No, sir, not until after it was probably a half hour 
after when time came for taking readings. If it was on 
the hour we took it but we did not take it except on the 
hour. 

CQ97. Isn’t it a fact, Mr. Brandt, that before you 
started the air to re-circulate through a compartment 
after you would defrost the coils in that compartment that 
you allowed a period of time to elapse after you started 
that brine recirculating before you opened the air valves 
to let the air in and out of that chamber? [436] 

A. Yes, we did. By the time that man did his duty 
outside there there would be time enough for him to open 
the air ducts in the top here. 

CQ98. About how long was the time that elapsed be- 
tween the starting of re-circulation of the brine to the cool- 
ing coils before these two valves were opened that is to let 
the air in at the bottom and out at the top? 

A. 1 would say about 15 to 20 minutes, all depending 
on how fast the man traveled who was doing the job. 

CO99, There wasn’t any specific time? A. No. 


342 Refrigeration Engineering, Inc., etc. 


(Deposition of Jesse O. Brandt) 


COQO100. You didn’t wait and take a reading "oretite 
temperature of the air in this chamber before you opened 
the air valves? 

A. Not unless it was time to take readings on the 
hour. 


CQ101. Unless it happened to come at the time you 
were taking the readings on the hour? 

A. We took readings every hour to figure this moisture 
out. 

CQ102. Do you have any figures or are any figures 
in the files of Carnegie-Ilinois Steel which show the 
amount of water removed from the air by that operation? 

A. I think they lost them in the 1936 flood. I would 
not have any in our engine room department and they do 
not have any in the office. 


CQ103. You don’t know what proportion of the water 
was [437] removed from the air passing through this cool- 
ing cycle? 

A. No. It was so long since I have taken any read- 
ings of that. 

CQ104. Just one other point here, Mr. Brandt, I be- 
lieve on the outside of the building immediately under- 
neath the spray pan there is also indicated a drain. Is that 
right? A. Emergency steam line. 


CQO105. Emergency steammmcar A. Y@ssisine 


CQ106. That was put on there in case that pipe froze 
up from failure to drain? 

A. Emergency to clean out. We could clean out with 
that any time. It never froze up. 
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CQ107. That steam pipe was there for two purposes, 
one to clean out the line, and the other to thaw it out in 
the event it became frozen? 


A. You could use it for three purposes, maybe more, 
whatever purpose you chose. 

CQ108. What was the other purpose? 

A. You could blow out your line either way. You 
could clean out your line. If the line froze up, you could 
thaw it out. You could hasten your defrosting business 
with it if you cared to. 


CQ109. That is, you could enter steam in there to 
speed defrosting? [438] 


A. Speed defrosting if so desired. 
CQ110. Did you ever see anybody do that? 
EN IN GY, 


CQ111. Did you ever conduct defrosting operations 
yourself? A. No. It was not my duty. 


CQ112. Did you ever watch the complete operation? 
A. No, not the complete operation. 


CQ113. Then you don’t actually know of your own 
knowledge whether the operator actually entered steam— 


A. Icould see from the engine room. I could see that. 
My duty was in the inside of the engine room. 

CQ114. You testified they never used steam in that 
way? 

A. Not to my knowledge, they never did, that T saw. 


CQ115. That was one of the purposes for which the 
steam line was provided? 


A. Provided for thawing if it froze wp. 
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Mr. Neave: 

RDQI. Mr. Brandt, when you opened the drain on the 
uprights above the water valve which are on the outside 
of the building just above the catwalk, what was drained by 
that drain, what portions of the pipe? 

Mr. Lyon: J will have to object to that on the ground 
that the witness is not qualified. He said he never saw the 
operation, [439] 

The Court: Overruled. 


Mr. Neave: 

RDQ2. Will you tell me whether you had under your 
direction and supervision the operatiors who conducted the 
defrosting ? 

A. Toa certain extent, yes. 

RDQ3. As far as defrosting is concerned, they were 
in your department? 

A. They were in my department, yes, sir. 

RDQ4. Did you observe any defrosting man doing the 
draining operation? 

A. Not allddireweh the course; no, 

RDQ5. Did you ever observe any man operating the 
drains on these upright headers? 

A. I could see them operating them from the engine 
room. I could see these two front ones from the engine 
room. 

RDQ6. What did that drain? 

A. Drained your defrosting pipe. The pipe inside. 

RDQ7. The pipe inside the refrigerator compartment? 

A. Refrigerator compartment, yes, sir. 
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RDQ8. While you were on the Dry Blast Plant, did 
you know of any instance when the water pipes inside of 
the refrigerating room were frozen? 


A. Never. [440] 


Recross Examination 
My Lyon: 

RCQ1. Did you ever personally, Mr. Brandt, inspect 
the header pipes, spray pipes over the coils to find out 
whether they were drained of water? 

A. Never did. That was up to the coil tender. 


(Thereupon a portion of the deposition of William 
Swope was read, whereupon the following proceedings 
were had:) 


The Court: Just a minute. Is this testimony just cumu- 
lative of what the previous man testified to? 

Mr. Neave: Yes, sir. 

The Court: Or is there anything new about tempera- 
tne! 

Mr. Neave: No, nothing new about temperature. 

The Court: His testimony is merely corroborative? 

Mr. Neave: Corroborative. 

Mr Lewis Lyon: Except that 1t does not corroborate 
it in many respects. One of the most material reasons is 
the drain valve. You will recall that the first witness said 
you could sit in the steam room and see the man operate it, 
and the next witness now comes along and on cross exami- 
nation says that there was a double door there and you 
could not possibly see through the door from the steam 
room, There are other differences. 
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The Court: All right. What I was trying to do was 
to save the reading of the deposition if all that this other 
[441] witness had to offer was corroborative, because at 
this time 1 think I understand the model without having 
each witness go over it and explain all the valves, and so 
forth. 

Is there anything in it that is other than cumulative or 
corroborative? 

Mr. Neave: Not so far as I am concerned. 

Mr. Lewis Lyon: The only thing that 1s material— 

The Court: Of course, it is your law suit. You can 
offer it, if you want to, but there is no use in just being 
nepettive mere, 

Mr. Neave: No, I don’t care anything about offering 
it, so far as that is concerned. 

The Court: All right. Does Mr. Lyon want to offer 
it? 

Mr. Lewis Lyon: There are several things. Mr Neave, 
if I could have a stipulation to this effect, we probably 
could avoid it and I think the record would show it, that 
this chamber was divided into four parts, and the ad- 
ditional testimony of the witnesses established that when— 

The Court: You mean this witness? 

Mr. Lewis Lyon: These witnesses here that he is not 
going to use, as I understand, any of them. 

Whe Court: Are thescumone: 

Mr. Neave: There are several other witnesses. 

The Court: There are several other witnesse on the 
Pittsburgh matter? [442] 

Mr. Neave: That is right. 

Mr. Lewis Lyon: That is right. 

The Court: And they are all cumulative? 

Mr. Neave: No, some of them, and some different. 
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The Court: Is there any one who will testify as to what 
the temperature of the room was, or at which it had to be 
maintained ? 

Mr. Lewis Lyon: No. 

Mr. Neave: What they testified to was that it was be- 
low freezing. They didn’t have any charts. 

The Court: One man said it wasn’t below freezing. 
This man said it was when he was in there, and the pre- 
vious witness testified they never maintained it below 
freezing. 

Mr. Neave: No, sir, the previous witness I think said 
it was below freezing. 

The Court: That it was below the dew point. 

Mr. Neave: He said that, and that it was below freez- 
ing. 

The Court: I was watching that part of his testimony 
particularly, and as I remember, the question was asked 
again and he said it was above. 

Mr. Neave: You are referring to Mr. Brandt’s testi- 
mony ? 

The Court: Yes, Brandt. Well, maybe we cannot save 
any time, but I just thought we could. 

Mee Neave- lan perfectly willing not to offer Mr 
Swope’s deposition. [443] 

The Court: Anything that is just cumulative here, I 
can’t see any necessity of going over and over it again. 

Mr. Neave: I will withdraw Mr. Swope’s deposition, 
your Honor. 

Tite Comm: Allright. Let's go to the next. 

Mr. Lewis Lyon: Wait just a minute. I just want to 
look at this here. The direct examination has been read, 
without the cross examination. 

Mr. Neave: I am withdrawing it. 
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Mr. Lewis Lyon: Also, it leaves out the entire discre- 
pancy in the witness’ testimony which has already been 
read in the record. 

The Court: He is withdrawing it. He has moved that 
it be withdrawn. 

Mr. Neave: Be stricken, because Mr. Brandt testified 
on direct. 

ie Hearn) Pages Zea ieNicavc. 

Mir. Neave: Page 26,1s it: 

Mr. O’Hearn: About half way down. 

Mr. Lewis Lyon: At page 45, on cross examination, 
your Honor, is the testimony you referred to. 

The Court: Is that what I thought it was? 

Mr. Lewis Lyon: Yes. 

The Court: That it was below the dew point, but it 
was above freezing. On direct he said it was below freez- 
ing. [444] 

Mr. Neave: That is right. 

The Court: But on his cross examination he said it 
was below dew point and never below freezing. 

Mr. Neave: Let’s go back to just what the testimony 
was. 

Mr. Lewis Lyon: He said maybe sometimes it went 
below freezing, on his cross examination, but it was not 
necesary. 

Mr. Neave: He said sometimes. On direct he said it 
was below freezing and on cross he said sometimes below 
freezing. 

The Court: "But I got the general impression fron? the 
reading that in order to get an efficient operation they had 
fomnavemtemclow dew snolnt 

Mr. Neave: I think the testimony will show it was be- 
low freezing, before we get through. 
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Mr. Lewis Lyon: I don’t. Furthermore, there is no 
testimony of any kind as to the temperature in the chamb- 
er, in the isolated chamber, during defrosting. 

Giies@ourt. tt ismi im yet. We can argue that when 
we get to it. But my point in raising it now was to see 
whether any of the other witnesses regarding the Pitts- 
burgh operation could give some new evidence rather than 
just repetition, rather than have you be just reading: Is 
this the valve here, or there. 

Mr. Neave: I withdraw Mr. Swope’s deposition. 

The Court: All right. Your motion to withdraw it ts 
granted and the reporter need not write it up. [445] 

Mr. Neave: What I can do, if your Honor please, is 
to go over some of the remaining Pittsburgh depositions, if 
your Honor is going to adjourn in a few minutes— 

The Court: I would like to press ahead. 

Mr. Neave: Then I think we had better continue to 
read the next deposition. 

The Court: Unless you think you could save time by 
our adjourning now? 

Mr. Neave: What I was going to suggest—I am not 
interrupting you? 

The Court: No; go ahead. 

Mr. Neave: We have to have some repetition testi- 
mony for corroboration. [t may not be necessary to read 
that. your Honor. We could offer it and have the report- 
er copy it without reading it to your Honor, but I am not 
prepared to say at the moment which of those depositions 
I would just offer rather than have read. 

ie Court.” I see. 

Mr. Neave: And if you wanted to adjourn now this 
afternoon, I could go over them and maybe save two or 
three depositions. 
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The Court: That might be true, or you might save a 
lot of questions and answers in other depositions, such as 
the Swope deposition. I suppose there was some testi- 
mony in there concerning the temperature, but just to ask 
the same questions to [446] witness after witness, and | 
know when you are examining witnesses you can’t help it, 
but it does take time to have somebody sit down and ex- 
plain this thing over and over again. 

Mr. Neave: Yes. Of course, one of the things about 
prior use is that we have to be careful to have corrobora- 
tive testimony. | 

The Court: To have what? 

Myr. Neave: To have corroborative testimony where it 
it can be obtained. So I want to have the privilege of 
putting that in, even though it may be repetition, but some 
of it might not have to be read to your Honor but just go 
into the record. 

The Court: I think that maybe might save some time. 
That is, you might introduce, instead of whole depositions, 
just pages so-and-so, say, the following lines and the fol- 
lowing testimony, and then if it is material or if the other 
side wants to introduce anything further for any purpose, 
why. we can settle that at that time. 

Mr. Lewis Lyon: I don’t think that will save any time, 
your Honor, because we don’t know in advance what he is 
going to pick out. 

The Court: You don’t think it would save any time? 

Mr. Lewis Lyon: J don’t think it would. Either he 


should offer the entire deposition, and it will be deemed to 
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be read, or should read them. I don’t think a piecemeal! pro- 
position is going to save anything, unless there are certain 


depositions [447] they don’t want to offer at all. 


Mr. Neave: I think, your Honor, we would want to 
either read to your Honor the deposition or offer it, or not 
offer it at all, one of those three things, and I will be very 
glad to decide which, if I can. 

Miaseewisslyone Uiamimight save some time, 11 you 
want to throw some out. 

The Court: Everything that you have read in Swope’s 
deposition is just a matter of asking him about this model 
nieve. 


iMGe, INGawee  Tingie iS serene 
The Court: And about what the position was before. 


One witness testifying to a fact is sufficient to prove it, 
if he is worthy of credence, and I can’t see that it would 
make any difference, but 1f you think some time can be 
saved by that, we will recess now. Otherwise we will con- 
tinue until 5:00 o’clock. 

Mr. Neave: I think some time can be saved. I will go 
over it tonight. 


The Court: Then we will recess until 10:00 o’clock 
tomorrow morning. 


(Whereupon, at 4:30 o'clock p. m., Thursday, Sep- 
tember 19, 1946, an adjournment was taken until Friday, 
September 20, 1946., at 10:00 o’clock a.m.) [448] 
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Los Angeles, California; September 20, 1946; 10:00 
o'clock a. m. 


pines ort: wy xe particr 

The Clerk: No ex parte, your Honor. Further trial. 

Une (Cronbints  lesceles eee 

Mr. Neave: May it please the court, the next witness 
called was Edward G. Kennedy. I would like to offer the 
direct examination of Mr. Kennedy, and I will, with the 
court’s permission, not read it but summarize it. 

Mr. Lewis Lyon: Your Honor, I do not think that that 
proposition is agreeable. 

The Court: Let me see the deposition so I can see what 
you are talking about. 

(The deposition referred to was passed to the court.) 

The Court: Is there any question in your mind but 
what his name was Edward George Kennedy? 

Mr. Lewis Lyon: No, your Honor. 

The Court: Or that he lived at 13 Wible Street, Etna, 
Pennsylvania? 

Mr. Lewis Lyon: No. 

The Court: And that he worked for the Carnegie Steel 
Company front l693%re sWeccmber 19la7 

Mr. Lewis Lyon: No. 

The Court: That he worked in the dry blast plant? 

Mr. Lewis Lyon: No. [451] 

The Court: Why cannot counsel just make those pre- 
liminary statements and come down to the questions and 
answers that are material? 

Mr. Lewis Lyon: I didn’t think that that was his pur- 
pose; that he was going to summarize the whole deposi- 
tion in the form of argument. That is what I was object- 
ing to, your Honor. 

The Court: I did not so understand it. 
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Mr. Neave: My proposal was that I thought, in line 
with your Honor’s suggestion yesterday, that this deposi- 
tion be copied into the record by the reporter and that in- 
stead of reading it to your Honor to save time I would not 
argue it but simply state what the general contents of the 
deposition were. 


The Court: All right. Here on two pages I have 
read everything down to that they had a dry blast plant, 
that they had compressors, that they had two 225-ton York 
machines and that they used ammonia and they had an 
explosion and then they turned around and put in a brine 
Systeini. 

What in your mind, counsel, did this witness prove? 

Mr. Neave: This witness proved that during the years 
when he was working at the plant in 1905 he started run- 
ning the dry blast plant there. He then operated it and 
knew how the plant operated. 

He testified about the system of piping. [452] 

The Court: Which is a repetition of this. 


Mr. Neave: It is corroboration of that, your Honor, 
and that is why I am suggesting that it not be read but it 
has to be in the record. 

Mr. Lewis Lyon: I have no objection, your Honor, to 
that procedure except to the proposition of arguing it. 

Mr. Neave: Iam not going to argue it, | am just try- 
ing to tell your Honor what it is all about. 

Tiiei@ourt: All right. 

Mr. Neave: He then stated on page 78, Question 32: 

(DO32ee Nat was the temperature yor ste ‘cooling 
room before you started defrosting? 

“AT could not tell you. That was way under freez- 
ing, wav under freezing, when you started to defrost. 
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“DQ33. Did you ever go into the cooling room? 

Oi ee yics: 

“DQ34. Was it pretty cold? 

“A. You would put an overcoat on if you had one and 
it you hadn’t you went in without one and took a chance.” 


He then identified Plaintiff’s Exhibit 1, which was the 
drawing showing the defrosting layout. 

The Court: I have read it here down to where you 
started reading, possibly the previous question, but every- 
thing down to there is all preliminary, don’t you think, 
counsel ? 

Mr. Lewis Lyon: Yes, your Honor. [453] 

The Court: Why take up half an hour’s time in read- 
ing it then? 

Mr. Lewis Lyon: TI see no reason in doing that, your 
Honor. My only objection was as to arguing the effect of 
it at the present time or making any interpretation of it. 

The Court: I think that we can trust you to see that 
if counsel starts to argue in his statement of summary that 
you will object. 

Mr. Lewis Lyon: All right, your Honor. That is 
what I did. 

Mr. Neave: Now, your Honor, do I understand the 
procedure is that the direct examination of this witness is 
to be reported, and copied from this deposition? 

The Court: Let me suggest this—I do not know 
whether this is good or bad—but if I were in your position 
and the judge had made the suggestion that I have made, 
T would say: “We next have the deposition of Edward 
George Kennedy, who lived at 13 Wible Street, Etna. 
Pennsylvania, who worked for the Carnegie Steel Company 
and who worked in and about the cooling room (or what- 
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ever you call it) and who in the first part of his deposition 
identifies the exhibit and makes practically the same ax- 
planation of this operation down to page 78, where I want 
to read the thing that is material,’ and then you read the 
things that you think are material. 


Mr. Neave: All I am thinking about, your Honor—I 
[454] don’t want to read the cumulative material, but I 
would like to have it copied into the record. 


The Court: I see no reason why you can’t in view of 
the summary statement which you can make in three lines 
which can consume seven or eight pages of reading. 


Mr. Neave: I would like to have pages 74 through 83 
copied into the record, and the summary that I have given 
your Honor is all the summary that is necessary of this 
deposition. You have heard the summary of it now so 
that 1 don’t think we need to take any more of your 
Honor’s time on that if those pages are copied into the re- 
Eond: 


The Court: All right. Do you see any objection to 
that? 


Mr. Lewis Lyon: No, your Honor. 


The Court: In other words, if he makes a summary 
statement concerning the cumulative matters. He reads 
the questions and answers which he thinks this witness 
adds to additional proof on the material issues of the case. 
Then the whole deposition is copied into the record so that 
for the benefit of argument you may have it in the event 
that there is something that should be specifically called 
to the Court’s attention which he has not read or which 
you wish to take advantage of on cross examination or 
otherwise. So he finished his direct examination. 
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Mr. Lewis Lyon: That, as I understand it, is the entire 
deposition, both direct and cross, that is to be copied 
Io S| 

The Court: You have got to make your determination 
about the cross examination. Now if you want to read all 
the cross— 

Mr. Lewis Lyon: No, not all of it. 

The Court: Then you make the same kind of a state- 
ment on your cross examination he has made, he and you 
and I together, on the direct. 

Mr. Lewis Lyon: I will simply ask that the cross ex- 
amination be copied into the record at this time. I believe 
that the witness corroborates the facts developed on the 
cross examination of the first witness, Mr. Brandt. 

The Court: Now you are arguing, 

Mr. Lewis Lyon: All right. J will ask that it be 
stricken. 

The Court: 7AM nienht 

Vhat is there in here that you want to read in the cross 
in question and answer form which, so far as I can see, up 
to this time as revealed by the testimony turns on the ques- 
tion of the temperature of the cold room when they were 
defrosting it? . 

Mr. Neave: Our position is that the testimony—I don’t 
want to argue it—our position is that the testimony says 
that it is below freezing. Now there are no records pro- 
duced by these witnesses to support that because they had 
all been destroyed. [456] 

Our further position is that the prior use is an effec- 
tive prior use whether the temperature was above or be- 
low freezing. 

The Court: I think I understand your whole position. 

Mir, Neaye: Wery eoodict: 
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The Court: But right now the state of the record is 
that this situation existed there and they did defrost with 
water and the situation of the pipes and the drain. 


Mr. Neave: Yes. 


The Court: J] doubt if the defendant would have any 
testimony to prove that that plant didn’t exist. 

Mr. Lewis Lyon: No, your Honor. The question is 
as to its condition and as to its operation in which we will 
put on further evidence, and also from the standpoint of 


the cross examination. 


In the cross examination of Mr. Kennedy I would like 
to call the court’s attention at this time to page 86, Ques- 
tion 22, having particularly to do with the so-called drain 


valve, 


The Court: All right. Now will you read into the re- 
cord the questions and answers? 

Mi eats icyon. Yes, your Honor. 

}C©@22>) similarly, above each one of these valves 
which led to the spray headers there was a drain valve to 
drain that portion of the line which was above that valve? 

“A. This drain here? [457] 

mCOZOn™ Yes: 

“A. To my knowledge, it was below this valve. 

“CO24. And then this model is wrong in that it has 
a relief valve above the stand pipe—above rather than 
below it? Noe Ce 

“CQ25. Therefore. the operation would be to cut off 
this valve leading to the standpipe to stop the water from 
flowing through the spray header and then open the drain 
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valve which was located on the other side and below that 
control valve? 

“A. To the best of my knowledge, yes. 

“CQ26. That drain valve then operated to drain only 
that portion of the line which was below the control valve 
to the spray header? aes 

“CQ27. You operated that system yourself, did you? 

“A. Yes, sir. 

“CQ28. Many times. 

“A. I operated that for quite a little while before I 
was sent over as chief engineer. 

“CQ29. You believe you know, when you say that 
drain valve was located in that position, what you speak 
of? 

“A. That has been so long ago that, you know, I could 
possibly be mistaken on that myself. 

“CQ30. You actually operated the system? 

“A. Yes. [458] 

“CO31. Is tt an actual fact, Mir. Kennedy, thacunme 
reason this system was drained was because this whole 
pipe system outside of this plyboard structure and outside 
of this second plyboard structure was out in the open air 
and if you did not drain it because of freezing weather 
conditions you were liable to freeze up the whole system? 

“A. There wasn’t much chance so long as you kept 
that valve open. 

“CQ32. You were supposed to keep that open to avoid 
freezing it up? “Decne 
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Mr. Neave: Now I offer the redirect examination, all 
of it, and call your Honor’s attention to page 88, to re- 
direct Question 10: 

“RDQIO. What about the water in the pipes that are 
above the valves that turn the water off and on? How 
do you drain the water out of those vertical pipes? 

(2) Dhatise what lsay, it hassbeen so long aco I 
may be mistaken on this drain being on the bottom. It 


may have been on the top. 


“RDQI1. I show you Plaintiff’s Exhibit No. 1, which 
you say is a drawing of a water system of the Isabella 
Plant, and again call your attention to the drawing which 
shows a 1 inch drain valve and see whether it refreshes 
your recollection as to where that drain valve was in the 


pipe with reference to [459] the water valve.” 


The Court: Mr. Lyon’s objection is overruled. 

“A. It appears to me that drain was up here. 

“RDQI2. That is above the water valve? 

oo Yes.” 

That is all I wish to summarize from the redirect ex- 
amination, your Honor. 

The Court: Do you wish any more of his redirect to 
go in? 

Mr. Neave: Yes, I want it all to-go in. 

The Court: I mean, does Mr. Lyon wish to read it at 
this time. 

Mr. Lewis Lyon: No, J don’t desire to read it at this 


time on the redirect. 
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On the recross examination I desire to have that all 
copied in the record. There are points in that which I 
believe should be called to the court’s attention, but I 
believe that they can be summarized in argument as well 


as was the cross examination. 


The material that I would like to point out at the pres- 
ent time is the testimony dealing with the temperature of 
the air in the chambers brought out on page 95, Question 
35, or starting on page 94 with cross Question 33: 

“RCQ33. Do you know the temperature of the pipes 
during defrosting? [460] “No: 

“RCQ34. Do you know the temperature of the pipes 
when the air was blowing over them under the influence 
of the fan which was circulating the air through the 
system? 

“A. I could not tell you the temperature of the pipes. 

“RCQ35. Do you know what the temperature of the 
air was or have you ever measured that? 

“A. Ido not know. 

“RCQO36. Have you any figures of the temperature of 
the air which left this system through the header pipe 
which is the large silver pipe at the head of the structure? 


“A. I don’t know.” 


With the offering of the entire recross examination, 
that is what I desire to cali the court’s attention to at the 


present time. 


The Court: Very well. 
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EDWARD G. KENNEDY, 


called as a witness on behalf of the Plaintiff, having been 
first duly sworn by Gertrude E. Ryan, Notary Public, 
testified as follows: 


Direct Examination 
By Mr. Neave: 
DQ1. What is your full name? 
A. Edward George Kennedy. [461] 
DQ2. What is your residence address? 
A. 13 Wible Street, Etna, Pennsylvania. 


DQ3. What is your present occupation? 

A. Maintenance engineer at Westinghouse High 
School. 

DQ4. And that is in Pittsburgh? ve Wessmeit 

DOsmeMidmyoumevermverx tor Carnegie Steel Com- 
pany? nN esac 

DQ6. Were you employed by them from 1893 to 
1915, December, 1915? A. I was. 

DQ7. Did you ever work in the Dry Blast Plant? 

A. Iran that plant when it was first put up. 

DQ8. When was that, when you say, it was first put 
oe 

A. About 1904, when they put it in operation. They 
started to build it in 1903. It probably went into opera- 
tion about April or May, 1904. 

DQ9. Will you give us a general description of what 
is ina Dry Blast Plant, what it consists of ? 

A. The purpose was to take the moisture out of the 
air used in the blast furnace, and get a dry, crisp air. 
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DQ1O. What did the equipment consist of to reach 
this end? What did you have to get a dry, crisp air? 

A. We had our compressors. We had two 225 ton 
York Machines and then we had our brine tank. Then 
we had our [462] cooling room. That is where the air 
went through these coils, these defrosting coils. The air 
went through them on to the top of the building to the 
blow engines and from the blow engines into the stoves 
and from the stoves into the furnace. 

DQI1. Mr. Kennedy, when the plant was first put up, 
what was it that caused the refrigeration, the cooling? 
What did you use as a refrigerant? 

A. That was direct expansion. We used all ammonia. 

DQ12. How long did that last? 

A. It might have lasted a month. I would not be 
positive but about a month. It blew up on the 29th day 
of May, 1904, on a Sunday afternoon. I will always 
remember that. 

DQ13. What did they do to the plant after it blew up? 

A. They turned around and put in the brine system, 
the brine tanks and coils, and they used this same room, 
the refrigerator room for the same purpose as what it 
was before. We pumped that brine in through these coils. 

DQ14. When ammonia was used as the cooling me- 
dium, did you defrost the cooling coils? A. Yee 

DQ15. How was that done? 

A. At that time, all you had to do was shut your ex- 
pansion valves off on whatever coil was working. We 
had about 60 expansion valves in that room. 
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DQ16. When you used brine as a cooling medium, 
how did [463] you defrost at that time? 

A. Well, we used water then. On the brine system 
we used water. 

DQI7. Will you describe how water was used? 

A. Up under your ammonia condenser there was a 
pan up there, I judge probably, I would not say positively, 
probably 18 or 20 inches deep, had a 6 inch line and that 
pipe ran from that down and outside of the building. 

DQ18. From the pan under the condenser? 


A. Yes. It was piped from there. Then we have 
this partitioned off in four compartments and there was a 
valve for every compartment. 


DQ19. These valves that you are talking about, for 
every compartment, were on the water pipes? 

A. Yes. That was water pipes. 

DQ20. Going into the four compartments? 

A. Yes. There was a pipe for each compartment. 

DQ21. There was a valve on each pipe? 

me CS: 

DQ22. Will you continue? 

A.Yes. You had a door down in the bottom underneath 
the coils to cut that part of the coils off, as many sections 
as were on that. You had a double door upstairs. You 
closed them. That cut that compartment off. 

DQ23. When did you cut this compartment off? [46+] 

A. Whatever time he started to do his defrosting. 

DQ24. That is, before defrosting? 

A. Yes. He cut that off. 
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DQ25. When you closed these doors, could any air 
come through that compartment? 

A. There might be a little come through. They never 
sealed it up tight; that is, not to my knowledge. 

DQ26. What was done after these compartments were 
closed up? 

A. He would turn around and open the valve on these 
brine coils and drain the brine out of these coils. Then 
he would turn around and go out and he would open the 
valve, the water valve on this compartment he was de- 
frosting and there was a spray on that and that took your 
CS (Opae, 

DQ27. Took the ice off the brine coils? 

uy Les, 

DQ28. What happened to the water from the melted 
ices 

A. That went down into the bottom into the well. 

DQ29. Bottom of the cooling room? 

A. Yes, into a well and we had a pump and we 
pumped that right back up on that ammonia condenser 
again. 

DQ30. Where did the water come from originally? 

A. Out of the river, river water. Of course you may 
wonder why it came out of the river but with 3 blast 
furnaces running Pittsburgh water wouldn’t be a drop in 
the bucket [465] with what we had to pump. 

DQ31. You have gotten us now so that the water is 
coming down over the brine coils to defrost. How long 
did it take to defrost? 

A. That is something you could not answer. Every- 
thing in a plant like that was temperature. The hotter 
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the days, naturally it thawed off quicker and on coldor 
days a little longer. Sometimes maybe your coil would 
build up more than it would others. You could not tell 
exactly how long it would take. 

DQ32. What was the temperature of the cooling room 
before you started defrosting? 

A. I could not tell you. That was way under freez- 
ing, way under freezing, when you started to defrost. 

DQ33. Did you ever go into the cooling room? 

JN SESS: 

DQ34. Was it pretty cold? 

A. You would put an overcoat on if you had one and if 
you hadn’t you went without one and took a chance. 

DQ35. When the frost had been taken off of the brine 
coils, what was the next operation? 

A. Then you started your brine back into your coils 
and put that section in operation. 

DQ36. Did you do anything with the doors at the 
bottom and top? [466] Poe cS 

DQ37. What did you do? 

A. You opened them up again. 

DQ38. Did you do anything with respect to the 
water? What did you do with respect to the water in 
the pipes? 

A. We shut that water off and opened Te drain and 
drained that water out of there. 

DQ39. Where was the drain? 

A. Outside of the building. There was a platform on 
the outside of the building, outside of these coils was this 
6 inch valve run along there and we would let it run down 
until there wasn’t much there, 
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DQ40. How many drains were there there? 

A. There was a drain on each pipe going into these 
and one drain at the end of the line. It was a blank flange. 
We had a valve on the end of that so if we forgot to drain 
one of them and opened that bottom it would drain the 
whole thing. 

DQ41. These valves and the drain valves that you 
have referred to and the catwalk, where were they situated 
with respect to the cooling building? 

A. Right on the outside of it. 

DQ42. Was this catwalk outdoors or inside another 
building ? A. It was outside. 

DQ43. Outdoors? [467] A. Outdoors 

DO44. I show you Plaintiff's Exhibit No. 1 and ask 
you if you can recognize this figure on the left of the 
drawing. A. What do you want here? 

DQ45. Can you recognize this whole figure as of any- 
thing that you ever had seen before? Does it represent 
any structure that you have ever seen before? 

A. These coils run along here. 

DOQ46. Coils in what building? 

A. Coils in the defrosting building at the Isabella 
Furnaces. Here is your water line coming down here. 

DQ47. The line on the left hand side of the drawing, 
outside of the building? Dw Yes. 

DOQO48. And that runs up into the building? 

A. Into the building. 

DQ49. Where does it end up? 

A. It ends up in this pan I was telling you about un- 
der the ammonia condenser. 

DQ50. Inside the cooling building? Alcs 
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DQ51. Is the end of the line in the cooling building? 

A. The end of the line is in the cooling building. This 
line here runs into the compartments. 

DQ52. And the purpose of that is in order to 
spray— [468] A. Spray these coils. 

DQ53. The brine coils? 

DQ54. You were stating where this water came from. 

A. It comes from the pan. There was a pan under 
the ammonia condenser up at the top of the building. 

DQ55. What building? 

A. That was right above your compressors. 

DQ56. In the engine building? 

A. In the engine building. 

DQ57. I call your attention to the drawing on the 
left-hand side of the blueprint. It reads, ‘1 inch drain 
valve.” What was that? 

A. That was the valve, after you shut your water off 
your coils, that 1 inch valve was to drain that line, drain 
the line. 

DQ58. What did it drain? 

A. It drained what water was laying in that pipe. 

DQ59. And did it drain the water that was inside of 


the cooler building? A, Not that linc @iesdidsnor 
DQ60. Did it drain the water that was in the header 
on top of the coils? A. Yes, drained that down. 


DQ61. I see on the left-hand side of the drawing, “6 
inch water main.” Where was the fifth drain valve in 
rela- [469] tion to that 6 inch water main? 

A. The fifth drain valve was on the end of this line 
and that had a blind flange and it was drilled and there 
was a | inch drain put in there. That drain would drain 
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the whole thing. If you never open the other drains that 
would drain the whole thing. 

DQ62. The line from the ammonia condenser coils? 

Exe VCS, 

DQ63. You were head engineer in the blower room 
while you were there? 

A. I was chief engineer, yes. 

DQ64. And did the refrigerator room come under 
your supervision? 

A. Yes. All the machinery they had out there came 
under me, all the blowing, the power house, electric plant 
and that. 

DQ65. Was Mr. Brandt there while you were there? 

A) YES. 

DQ66. Was Mr. William Swope? 

A. Swope and I changed each other when they first 
started that. He ran ome aura and I ran thesouien 

DQ6/7. When did this defrosting take place, during 
the daytime or at night? 

A. It depended on the weather. At times they had to 
come out at night to do it. [470] 

DOQ68. Did you know Robert Taylor? 

A. Bob Taylor, yes. 

DQ69. Did you ever have an opportunity to become 
familiar with his hand writing? 

A. He used to come in there day in and day out. If 
I saw his writing, probably I could tell you about it. 
Don’t show me anything with his name or anything on it. 

DQ70. I show you Plaintiff’s Exhibits Nos. 2-A, 2-B, 
3, 4, 5, 6-A and 6-B and ask you if you can recognize 
whose hand writing is on those exhibits. 

Poe Ehat is Bob. Pavion.s: 


